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Foreword

The integration of national economies and markets has increased substantially in recent
years, putting a strain on the international tax rules, which were designed more than a
century ago. Weaknesses in the current rules create opportunities for base erosion and
profit shifting (BEPS), requiring bold moves by policy makers to restore confidence in
the system and ensure that profits are taxed where economic activities take place and
value is created.

Following the release of the report Addressing Base Erosion and Profit Shifting in
February 2013, OECD and G20 countries adopted a 15-point Action Plan to address
BEPS in September 2013. The Action Plan identified 15 actions along three key pillars:
introducing coherence in the domestic rules that affect cross-border activities, reinforcing
substance requirements in the existing international standards, and improving
transparency as well as certainty.

After two years of work, measures in response to the 15 actions were delivered to
G20 Leaders in Antalya in November 2015. All the different outputs, including those
delivered in an interim form in 2014, were consolidated into a comprehensive package.
The BEPS package of measures represents the first substantial renovation of the
international tax rules in almost a century. Once the new measures become applicable, it
is expected that profits will be reported where the economic activities that generate them
are carried out and where value is created. BEPS planning strategies that rely on outdated
rules or on poorly co-ordinated domestic measures will be rendered ineffective.

Implementation is now the focus of this work. The BEPS package is designed to be
implemented via changes in domestic law and practices, and in tax treaties. With the
negotiation for a multilateral instrument (MLI) having been finalised in 2016 to facilitate
the implementation of the treaty related measures, over 75 jurisdictions are covered by
the MLI. The entry into force of the MLI on 1 July 2018 paves the way for swift
implementation of the treaty related measures. OECD and G20 countries also agreed to
continue to work together to ensure a consistent and co-ordinated implementation of the
BEPS recommendations and to make the project more inclusive. Globalisation requires
that global solutions and a global dialogue be established which go beyond OECD and
G20 countries.

A better understanding of how the BEPS recommendations are implemented in practice
could reduce misunderstandings and disputes between governments. Greater focus on
implementation and tax administration should therefore be mutually beneficial to
governments and business. Proposed improvements to data and analysis will help support
ongoing evaluation of the quantitative impact of BEPS, as well as evaluating the impact
of the countermeasures developed under the BEPS Project.

As a result, the OECD established an Inclusive Framework on BEPS, bringing all
interested and committed countries and jurisdictions on an equal footing in the
Committee on Fiscal Affairs and all its subsidiary bodies. The Inclusive Framework,
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which already has more than 110 members, is monitoring and peer reviewing the
implementation of the minimum standards as well as completing the work on standard
setting to address BEPS issues. In addition to BEPS members, other international
organisations and regional tax bodies are involved in the work of the Inclusive
Framework, which also consults business and the civil society on its different work
streams.

This report was approved by the Inclusive Framework on BEPS on 12 April 2018 and
prepared for publication by the OECD Secretariat.
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Executive summary

Context of Country-by-Country Reporting

1. A key component of the transparency pillar of the BEPS minimum standards is
the obligation for all large multinational enterprise groups (MNE Groups) to file a
Country-by-Country (CbC) report: the Action 13 Report (Transfer Pricing
Documentation and Country-by-Country Reporting — Action 13: 2015 Final Report,
OECD, 2015) provides a template for these MNE Groups to report annually and for each
tax jurisdiction in which they do business the amount of revenue, profit before income tax
and income tax paid and accrued, as well as the number of employees, stated capital,
retained earnings and tangible assets. MNE Groups should also identity each entity within
the group doing business in a particular jurisdiction and provide an indication of the
business activities each entity engages in. In 2018 for the first time, tax authorities around
the world will receive information on large MNE Groups which was not previously
available, enabling them to grasp the structure of the business structure while enhancing
their risk-assessment capacity.

2. In general, the Ultimate Parent Entity of an MNE Group will prepare and file its
ChC report with the tax administration in its jurisdiction of tax residence. That tax
administration will automatically exchange the CbC report with the tax administrations in
the jurisdictions listed in the CbC report as being a place in which the MNE Group has a
Constituent Entity resident for tax purposes. This will be carried out under an
International Agreement (such as the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters (OECD/Council of Europe, 2011) or a Double Tax Convention
or a Tax Information Exchange Agreement) permitting Automatic Exchange of
Information. A “Qualifying Competent Authority Agreement” which sets out the
operational details of the exchange of CbC reports will need to be put in place.

3. As one of the four BEPS minimum standards, the Country-by-Country (CbC)
reporting requirements contained in the 2015 Action 13 Report (OECD, 2015) are subject
to peer review in order to ensure timely and accurate implementation and thus safeguard
the level playing field. All members of the Inclusive Framework on BEPS commit to
implementing the Action 13 minimum standard and to participating in the peer review, on
an equal footing. The peer review process focuses on three key elements of the minimum
standard: (i) the domestic legal and administrative framework, (ii) the exchange of
information framework and (iii) the confidentiality and appropriate use of CbC reports.

4. Implementation of CbC Reporting is well underway as the peer review process
evidences: over 60 jurisdictions have now introduced an obligation for relevant MNE
Groups to file a CbC report in their domestic legal framework.

COUNTRY-BY-COUNTRY REPORTING -COMPILATION OF PEER REVIEW REPORTS (PHASE 1) © OECD 2018
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Scope of this review

5. This is the first annual peer review for the Action 13 minimum standard. It covers
95 jurisdictions which provided legislation and/ or information relating to the
implementation of CbC Reporting.

6. The review focused on the domestic legal and administrative framework and
covered some aspects of the exchange of information framework as well as
confidentiality and appropriate use.

Key findings

Peer review reports were prepared for the 95 jurisdictions which provided legislation
and/or information relating to the implementation of CbC Reporting. Sixteen jurisdictions
were not yet able to submit material for the peer review process, or to do so in time for
phase one.

7. As of 12 January 2018, the key findings are as follows:

e Domestic legal and administrative framework: 60 jurisdictions have a
comprehensive domestic legal and administrative framework in place, while a few
jurisdictions have final legislation awaiting official publication. In addition, a few
other jurisdictions have primary law in place which needs to be completed with
secondary law or guidance. With respect to the domestic legal and administrative
framework, 28 jurisdictions received one or more recommendations for
improvement on specific areas of their framework. For 33 jurisdictions, a general
recommendation to put in place or finalise their domestic legal and administrative
framework has been issued (noting that the vast majority of these jurisdictions do
not apply CbC Reporting requirements for fiscal year 2016, but for later fiscal
years).

e Exchange of information framework: 58 jurisdictions of the Inclusive
Framework have multilateral or bilateral competent authority agreements in place,
effective for taxable periods starting on or after 1 January 2016, or on or after
1 January 2017.

e Appropriate use: 39 jurisdictions provided detailed information relating to
appropriate use, enabling the CbC Reporting Group to reach sufficient assurance
that measures are in place to ensure the appropriate use of CbhC reports.

8. The following jurisdictions have not been included in this annual report. This |s
due to a variety of reasons, including capacity constraints, impacts of natural disasters,’
the fact that these jurisdictions are new joiners to the Inclusive Framework (and joined
after the start of the peer review process) or have opted-out of the peer review as they
have confirmed that they do not currently have any MNE Groups headquartered in their
jurisdiction.? The OECD is engaging with these jurisdictions in order for them to
participate in the CbC Reporting framework including the peer review process as soon as
possible.

Bahamas
Botswana
Burkina Faso
Congo
Djibouti

COUNTRY-BY-COUNTRY REPORTING -COMPILATION OF PEER REVIEW REPORTS (PHASE 1) © OECD 2018
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Mongolia
Montserrat

Oman

Papua New Guinea
Saint Kitts and Nevis
Sierra Leone
Trinidad and Tobago
Tunisia

Turks and Caicos Islands
Viet Nam

Zambia

Next steps
9. The peer review of the Action 13 minimum standard is an annual review taking
place in 2017, 2018 and 2019. The next annual peer review (“phase two’) will commence
during the course of 2018 and will aim at reviewing all the jurisdictions of the Inclusive
Framework, focusing on progress made by jurisdictions where relevant.

Notes

! Turks and Caicos Islands.

2 Botswana.
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Chapter 1. The review of the BEPS Action 13 minimum standard on
Country-by-Country Reporting

Background

1. The Country-by-Country (CbC) reporting requirements contained in the 2015
Action 13 Report (OECD, 2015) form one of the four BEPS minimum standards. Each of
the four BEPS minimum standards is subject to peer review in order to ensure timely and
accurate implementation and thus safeguard the level playing field. All members of the
Inclusive Framework on BEPS commit to implementing the Action 13 minimum standard
and to participating in the peer review, on an equal footing.

2. The purpose of a peer review is to ensure the effective and consistent
implementation of an agreed standard and to recognise progress made by jurisdictions in
this regard.

3. The peer review is a review of the legal and administrative framework put in
place by a jurisdiction to implement the CbC Reporting standard. This peer review is a
separate exercise to the 2020 review to evaluate whether modifications to the CbC
Reporting standard should be made.

Outline of the key aspects assessed in the annual report
4. This annual report contains the findings of the first annual peer review process

(“phase one”) which focuses on the domestic legal and administrative framework, as well
as on certain aspects of the exchange of information network, and of appropriate use of

ChC reports.
5. The structure of each individual section relating to each reviewed jurisdiction is as
follows:
e Overview of implementation: current status;
o Domestic legal and administrative framework;
o Exchange of information;
e Appropriate use;
e The jurisdictions’ response to the review (if any)."
6. Jurisdictions which have joined the Inclusive Framework later than February

2017 (i.e. when the first annual peer review commenced) have not necessarily been able
to participate in this first annual peer review process. It is expected that they will be
included in the following annual peer review process starting in 2018.

7. The peer review has been undertaken by an Ad Hoc Joint Working Party 6 —
Working Party 10 sub-group (hereafter referred to as the “CbC Reporting Group”).?

8. The peer review evaluates the Inclusive Framework member’s implementation of
the standard against an agreed set of criteria.®> These criteria are set out in terms of
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reference, which include each of the elements that a jurisdiction needs to demonstrate it
has fulfilled in order to show proper implementation of the standard. The Action 13
Report (OECD, 2015) recommended that the first CbC Reports be required to be filed for
fiscal years beginning on or after 1 January 2016. It was however acknowledged that
some jurisdictions may need time to follow their particular domestic legislative process in
order to make necessary adjustments to the law. In this respect, the peer review takes
account of the specific timeline followed by certain jurisdictions, and the review will
focus on the efforts taken by these jurisdictions in order to meet their commitment to
implement the minimum standard.

9. The terms of reference focus on the following three key aspects of the CbhC
Reporting standard that a jurisdiction must meet:

A) the domestic legal and administrative framework;
B) the exchange of information framework; and
C) the confidentiality and appropriate use of CbC reports.

10. The manner in which the peer review is undertaken is set out in an agreed
methodology. The methodology sets out the procedural mechanisms by which
jurisdictions will complete the peer review, including the process for collecting the
relevant data, the preparation and approval of reports, the outputs of the review and the
follow up process.

11. The methodology recognises that the three key aspects of CbC Reporting will be
implemented and become operational over the coming years, starting with the domestic
legal and administrative framework being put in place generally in 2016, followed by the
international exchanges of CbC reports to occur for the first time by mid-2018, and the
work to ensure that CbC reports are kept confidential and used appropriately in any
subsequent tax compliance actions.

12. Given the fact not all of these three key aspects are being implemented at the
same time, these three key aspects will be reviewed according to a staged approach.
A staged review enables the review of aspects of CbC Reporting to occur as they are
implemented, starting in 2017 and allowing for the early detection of inconsistencies in
implementing the minimum standard as well as providing an opportunity for early
remedial action to be taken by jurisdictions, if necessary.

13. There are three phases for the peer review structured into annual reviews, starting
respectively in 2017, 2018 and 2019. Each phase will focus on different key aspects of
jurisdictions’ implementation so as to mirror the staged introduction of the different
elements that make up the CbC Reporting and exchange of information framework.

14. An annual review process will allow the CbC Reporting Group to report annually
to the Inclusive Framework and to take into account any updates since the previous
review, as well as follow-up actions of reviewed jurisdictions further to any
recommendation made by the Inclusive Framework.

15. The review of phase one (starting in 2017) focused on the domestic legal and
administrative framework. It also covered certain items of the exchange of information
network and included an initial review of certain aspects of confidentiality and
appropriate use, as these are prerequisites for exchange of information.

16. During phase two (starting in 2018), the review will focus on the exchange of
information framework and appropriate use. During phase three (starting in 2019), the
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review will cover all three key aspects of jurisdictions’ implementation, including the
actual exchange of CbC reports.

17. Each year’s review process culminates in the production of an annual report on
CbC Reporting implementation.

18. As per the agreed methodology, this phase one annual report (2017) covers only
the review of the key aspects as follows:

Peer review — phase one (2017) Components of terms of reference covered by the review
Domestic legal and administrative Section A: all items
framework

Exchange of information framework Section B: item 9 a)
Confidentiality and appropriate use Section C: items 11 a), 11 b), 11 ¢), 11 d), and 12 a)
Peer input Section B: item 9 a)

19. In addition, the Inclusive Framework agreed to include additional questions
relating to appropriate use of CbC reports in the peer review process, starting as from
phase one. These additional questions were circulated in September 2017 as a separate
guestionnaire to the reviewed jurisdictions. The answers to these additional questions
were taken into account throughout the process.

20. The Global Forum has conducted preliminary expert assessments of
confidentiality and data safeguards with respect to the standard on Automatic Exchange
of Information. Given its expertise in this area, the CbC Reporting Group has relied on
the work and conclusions of the Global Forum. As it contains non-public information on
jurisdictions’ internal systems and procedures, the outcomes of that work are not
published and no further details of the review of confidentiality are provided in this
compilation of peer review reports.

21. The terms of reference and methodology do not alter the Action 13 minimum
standard. Any terms used in the terms of reference or methodology take their meaning
from the language and context of the Action 13 Report (OECD, 2015) and the references
therein. Capitalised terms in this report take their meaning from the language and context
of the Action 13 Report (OECD, 2015) and the references therein.

22. The jurisdictions’ individual sections in this report generally reflect the status of
implementation as of 12 January 2018.

Notes

! Reviewed jurisdictions have not all provided a response to the review: this may be because there
were no issues to be commented on, or the jurisdiction did not wish to comment, or the
jurisdiction’s response may have been submitted too late during the peer review process.

% The CbC Reporting Group was formed following the decision of the CFA Inclusive Framework
at its 30 June — 1 July 2016 meeting in Kyoto to set up an Ad Hoc joint Working Party No. 6 (on
the Taxation of Multinational Enterprises) - Working Party No. 10 (on Exchange of Information
and Tax Compliance) sub-group with representatives of either Working Party. The mandate of this
Group is threefold: (i) to prepare draft terms of reference and a methodology for carrying out the
CbC reporting peer reviews, (ii) to conduct the peer reviews and (iii) to consider questions of
interpretation of the CbC minimum standard.

3 www..oecd.org/tax/beps/beps-action-13-on-country-by-country-reporting-peer-review-documents.pdf

(OECD, 2017, approved by the Inclusive Framework on 20 January 2017).
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Andorra

Summary of key findings

1. Consistent with the agreed methodology this first annual peer review covers:
(i) the domestic legal and administrative framework, (ii) certain aspects of the exchange
of information framework as well as (iii) certain aspects of the confidentiality and
appropriate use of CbC reports. Andorra does not yet have a complete legal and
administrative framework in place to implement CbC Reporting and indicates that it will
not apply CbC requirements for the 2016 fiscal year. CbC requirements should first apply
for taxable years commencing on or after 1 January 2018.

Part A: Domestic legal and administrative framework

2. Andorra has not yet implemented its complete domestic legal and administrative
framework to impose and enforce CbC requirements on the Ultimate Parent Entity of an
MNE Group that is resident for tax purposes in Andorra. The first filing obligation for a
ChC report in Andorra is expected to commence in respect of reporting fiscal years
beginning on 1 January 2018 or later. Based on the draft legislation, it is recommended
that Andorra continues the process of implementing its domestic legal and administrative
framework to impose and enforce CbC requirements as soon as possible, in particular in
relation to the annual consolidated revenue threshold calculation rule.! For the moment,
Andorra’s draft legislation meets all the terms of reference relating to the domestic legal
administrative framework.?

Part B: Exchange of information framework

3. Andorra is a Party to the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011) (signed on 5 November 2013, in force on 1 December 2016). The
Convention is in effect from 1 January 2017. Andorra is not a signatory to the
CbC MCAA. As of 12 January 2018, Andorra does not have bilateral relationships
activated under the CbC MCAA. In respect of the terms of reference under review,® it is
recommended that Andorra sign the CbC MCAA and have QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites. It is however noted that Andorra will not be exchanging
ChC reports in 2018.

Part C: Appropriate use

4, In respect of the terms of reference under review,* Andorra does not yet have
measures in place relating to appropriate use. It is recommended that Andorra take steps
to ensure that the appropriate use condition is met ahead of the first exchanges of
information. It is however noted that Andorra will not be exchanging CbC reports in
2018.
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Part A: The domestic legal and administrative framework

5. Part A assesses the domestic legal and administrative framework of the reviewed
jurisdiction by reviewing the (a) parent entity filing obligation, (b) the scope and timing
of parent entity filing, (c) the limitation on local filing obligation, (d) the limitation on
local filing in case of surrogate filing and (e) the effective implementation of
CbC Reporting.

6. Andorra has draft legislation in place in order to implement CbC Reporting. The
draft legislation was approved by the Government on 28 June 2017 and was entered into
parliamentary procedure on 30 June 2017. At this stage, the draft of the law is in
parliamentary discussion with the possibility of political parties to introduce amendments.
Andorra indicates that it expects the law to be approved during the first quarter of 2018.

(a) Parent entity filing obligation

Summary of terms of reference:> Introducing a CbC filing obligation which applies to
Ultimate Parent Entities of MNE Groups above a certain threshold of revenue, whereby
all required Constituent Entities of the MNE Group are included in the CbC report and no
entity is excluded from CbC Reporting other than permitted (paragraph 8 (a) of the terms
of reference).

7. Andorra notes that it has draft legislation in place that imposes a CbC filing
obligation on Ultimate Parent Entities of MNE Groups above a certain threshold of
revenue, whereby all required Constituent Entities of the MNE Group are included in the
ChC report and no entity is excluded from CbC Reporting other than permitted by the
Action 13 report (OECD, 2015).

8. With respect to the definition of an “Excluded MNE Group”, the draft legislation
define this as “a group having total consolidated group revenue of less than
EUR 750 million, or an amount in local currency equivalent to EUR 750 million as of
January 2015, during the fiscal year immediately preceding the reporting fiscal year as
reflected in its consolidated financial statements for such preceding fiscal year.”® While
this provision would not create an issue for MNE Groups whose Ultimate Parent Entity is
a tax resident in Andorra, it may however be incompatible with the guidance on currency
fluctuations for MNE Groups whose Ultimate Parent Entity is located in another
jurisdiction, if local filing requirements were applied in respect of a Constituent Entity
(which is tax resident in Andorra) of an MNE Group which does not reach the threshold
as determined in the jurisdiction of the Ultimate Parent Entity of such Group.” However,
Andorra indicates that it will apply this rule in a manner consistent with the OECD
guidance on currency fluctuations in respect of an MNE Group whose Ultimate Parent
Entity is located in a jurisdiction other than Andorra. As such, no recommendation is
made but this issue will be further monitored. Andorra indicates that it will address this
issue in its future guidance and it confirms that it will follow the OECD guidance.

9. No other inconsistencies were identified with respect to Andorra’s draft
legislation in relation with the parent entity filing obligation.
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(b) Scope and timing of parent entity filing

Summary of terms of reference: Providing that the filing of a CbC report by an Ultimate
Parent Entity commences for a specific fiscal year; includes all of, and only, the
information required; and occurs within a certain timeframe; and the rules and guidance
issued on other aspects of filing requirements are consistent with, and do not circumvent,
the minimum standard (paragraph 8 (b) of the terms of reference).

10. Andorra indicates that it expects the draft legislation to be approved and to come
into force during the first quarter of 2018. The CbC Reporting requirements would be
applied from the 2018 fiscal year. The CbC report must be filed within 12 months after
the end of the reporting fiscal year of the MNE Group.®

11. No inconsistencies were identified with respect to the scope and timing of parent
entity filing.

(c) Limitation on local filing obligation

Summary of terms of reference: If local filing requirements have been introduced, that
such requirements may apply only to Constituent Entities which are tax residents in the
reviewed jurisdiction, whereby the content of the CbC report does not contain more than
that required from an Ultimate Parent Entity, whereby the reviewed jurisdiction meets the
confidentiality, consistency and appropriate use requirements, whereby local filing may
only be required under certain conditions and whereby one Constituent Entity of an MNE
Group in the reviewed jurisdiction is allowed to file the CbC report, satisfying the filing
requirement of all other Constituent Entities in the reviewed jurisdiction (paragraph 8 (c)
of the terms of reference).

12. Andorra has introduced local filing requirements in its draft legislation.® No
inconsistencies were identified with respect to the limitation on local filing obligation.

(d) Limitation on local filing in case of surrogate filing

Summary of terms of reference: If local filing requirements have been introduced, that
local filing will not be required when there is surrogate filing in another jurisdiction when
certain conditions are met (paragraph 8 (d) of the terms of reference).

13. Andorra’s local filing requirements in its draft legislation will not apply if there is
surrogate filing in another jurisdiction.”® No inconsistencies were identified with respect
to the limitation on local filing in case of surrogate filing.
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(e) Effective implementation

Summary of terms of reference: Providing for enforcement provisions and monitoring
relating to CbC Reporting’s effective implementation including having mechanisms to
enforce compliance by Ultimate Parent Entities and Surrogate Parent Entities, applying
these mechanisms effectively, and determining the number of Ultimate Parent Entities
and Surrogate Parent Entities which have filed, and the number of Constituent Entities
which have filed in case of local filing (paragraph 8 (e) of the terms of reference).

14. Andorra has legal mechanisms in place to enforce compliance with the minimum
standard: there are notification mechanisms in place that apply to Ultimate Parent Entities
as well as Constituent Entities in Andorra."* There are also penalties in place in relation to
the filing of a CbC report for failure: (i) to file a CbC report, (ii) to file a complete CbC
report and (iii) to submit it on time.?

Conclusion

15. In respect of paragraph 8 of the terms of reference (OECD, 2017), Andorra does
not yet have a complete domestic legal and administrative framework to impose and
enforce CbC requirements on the Ultimate Parent Entity of an MNE Group that is
resident for tax purposes in Andorra. Based on the current draft legislation, it is
recommended that Andorra take steps to finalise its domestic legal and administrative
framework to impose and enforce ChC requirements as soon as possible.

Part B: The exchange of information framework

16. Part B assesses the exchange of information framework of the reviewed
jurisdiction. For this first annual peer review process, this includes reviewing certain
aspects of the exchange of information framework as specified in paragraph 9 (a) of the
terms of reference (OECD, 2017).

Summary of terms of reference: within the context of the exchange of information
agreements in effect of the reviewed jurisdiction, having QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites (paragraph 9 (a) of the terms of reference).

17. On 30 November 2016, Andorra approved the Law of Automatic Exchange of
Information. This law entered into force on 1 January 2017.%* **

18. Andorra is a Party to the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011) (signed on 5 November 2013, in force on 1 December 2016, not in effect
for 2016). The Convention will be in effect for 2017.%

19. Andorra has not signed the CbC MCAA and does not have Qualifying Competent
Authority Agreements (QCAAS) in effect. Andorra indicates that it expects to sign the
CbC MCAA during the first semester of 2018, in line with the approval of domestic
legislation about CbC Reporting. As of 12 January 2018, Andorra does not have bilateral
relationships activated under the CbC MCAA. It is recommended that Andorra take steps
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to sign the CbC MCAA and have QCAAs in effect with jurisdictions of the Inclusive
Framework which meet the confidentiality, consistency and appropriate use prerequisites.
It is however noted that Andorra will not be exchanging CbC reports in 2018.

Conclusion

20. In respect of the terms of reference under review, it is recommended that Andorra
sign the CbhC MCAA and have QCAAs in effect with jurisdictions of the Inclusive
Framework which meet the confidentiality, consistency and appropriate use prerequisites.
It is however noted that Andorra will not be exchanging CbC reports in 2018.

Part C: Appropriate use
21. Part C assesses the compliance of the reviewed jurisdiction with the appropriate

use condition. For this first annual peer review process, this includes reviewing certain
aspects of appropriate use.

Summary of terms of reference: having in place mechanisms to ensure that CbC reports
which are received through exchange of information or by way of local filing can be used
only to assess high level transfer pricing risks and other BEPS-related risks and for
economic and statistical analysis where appropriate; and cannot be used as a substitute for
a detailed transfer pricing analysis or on their own as conclusive evidence on the
appropriateness of transfer prices or to make adjustments of income of any taxpayer on
the basis of an allocation formula (paragraphs 12 (a) of the terms of reference).

22. Andorra does not yet have measures in place relating to appropriate use. It is
recommended that Andorra take steps to ensure that the appropriate use condition is met
ahead of the first exchanges of information. It is however noted that Andorra will not be
exchanging CbC reports in 2018.

Conclusion

23. In respect of paragraph 12 (a) of the terms of reference (OECD, 2017), it is
recommended that Andorra take steps to ensure that the appropriate use condition is met
ahead of the first exchanges of information.
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Summary of recommendations on the implementation of Country-by-Country
Reporting

Aspect of the implementation that should be

; Recommendation for improvement
improved

Part A Domestic legal and administrative It is recommended that Andorra implement its legislation for CbC filing requirements as

framework — Legislation for CbC ~ soon as possible.
filing requirements is not yet

implemented.

Part B Exchange of information It is recommended that Andorra sign the CbC MCAA and have QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites.

Part C Appropriate use It is recommended that Andorra take steps to ensure that the appropriate use condition is

met ahead of the first exchanges of information.

Notes

! Andorra has draft legislation in place in order to implement CbC Reporting. The draft legislation
was approved by the Government on 28 June 2017 and was entered into parliamentary procedure
on 30 June 2017. At this stage, the draft of the law is in parliamentary discussion with the
possibility of political parties to introduce amendments. Andorra indicates that it expects the law to

be approved during the first quarter of 2018.

2 Paragraph 8 of the terms of reference (OECD, 2017).

3 Paragraph 9 (a) of the terms of reference (OECD, 2017).
4 Paragraph 12 (a) of the terms of reference (OECD, 2017).

® The « summary of terms of reference » is provided to facilitate the reading of the report.
Reference should be made to the exact wording of the terms of reference published in February

2017 (OECD, 2017).
® Art. 16. quarter (c) of Law 95/2010 (draft).

" See question 1V. 1. “Impact of currency fluctuations on the agreed EUR 750 million threshold of

the “Guidance on the Implementation of Country-by-Country Reporting” (OECD, 2018).
8 Article 16.bis (7) of Law 95/2010 (draft).
° Article 16.bis (2) of Law 95/2010 (draft).
1% Article 16.bis (3) of Law 95/2010 (draft).
1 Article 16.bis(4) of Law 95/2010 (draft).

12 Article 16.bis(8) of Law 95/2010 (draft) in conjunction with the provisions of article 127 and

article 128 of Law 21/2014, of 16 October.

3 Andorra notes that the Andorran Fast-Track report was approved by the Peer Review Group (at
its meeting in Panama City from 12-14 June 2017), concluding that the overall rating for Andorra
was provisionally upgraded to Largely Compliant. This report provides the Peer Review Group’s
views on the ratings that would likely be assigned to Andorra as evaluated against the 2010 Terms

of Reference at the present stage

“on25 May 2017, Andorra introduced the international spontaneous exchange of information in
tax matters into the domestic legislation by way of a revision of the Law 3/2009 for the Exchange

of tax information on request, which came into force on 10 June 2017.
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B on12 February 2016, the EU and Andorra signed an “Agreement between the European Union
and the Principality of Andorra on the automatic exchange of financial account information to
improve international tax compliance”. The agreement was approved on 20 September 2016 by the
Council of the European Union and on 20 October 2016 by the Andorran General Council.
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Angola

Summary of key findings

1. Consistent with the agreed methodology this first annual peer review covers:
(i) the domestic legal and administrative framework, (ii) certain aspects of the exchange
of information framework as well as (iii) certain aspects of the confidentiality and
appropriate use of CbC reports. Angola does not have a legal and administrative
framework in place to implement CbC Reporting. It is recommended that Angola take
steps to finalise its domestic legal and administrative framework in relation to CbhC
requirements as soon as possible, taking into account its particular domestic legislative
process and put in place an exchange of information framework as well as measures to
ensure appropriate use.

Part A: Domestic legal and administrative framework

2. Angola does not have legislation in place for implementing the BEPS Action 13
minimum standard. Angola indicates that The Large Taxpayer legislation is being
amended to meet the objectives required for the CbC Reporting implementation and that
legislation relating to CbC Reporting requirements is currently at the early stages of
drafting. At this time, Angola estimates that the legislation will come into effect by the
end of the first semester of 2019. It is recommended that Angola take steps to finalise the
domestic legal and administrative framework® to impose and enforce CbC requirements
as soon as possible, taking into account its particular domestic legislative process.

Part B: Exchange of information framework

3. Angola currently does not have a network for exchange of information in effect
which would allow for Automatic Exchange of Information for CbC Reporting. Angola is
not a Party to the Multilateral Convention on Mutual Administrative Assistance in Tax
Matters: Amended by the 2010 Protocol (OECD/Council of Europe, 2011) (the
“Convention”) and it has not signed the CbC MCAA. As of 12 January 2018, Angola
does not have bilateral relationships activated under the CbC MCAA. With respect to the
terms of reference relating to the exchange of information framework aspects under
review for this first annual peer review process,? it is recommended that Angola take
steps to have in force the Convention and also have Qualifying Competent Authority
agreements in effect with jurisdictions of the Inclusive Framework that meet the
confidentiality, consistency and appropriate use conditions. It is however noted that
Angola will not be exchanging CbC reports in 2018.

Part C: Appropriate use

4. In respect of the terms of reference under review,®> Angola does not yet have
measures in place relating to appropriate use. It is recommended that Angola take steps to
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ensure that the appropriate use condition is met ahead of the first exchanges of
information. It is however noted that Angola will not be exchanging CbC reports in 2018.

Part A: The domestic legal and administrative framework

5. Part A assesses the domestic legal and administrative framework of the reviewed
jurisdiction by reviewing the (a) parent entity filing obligation, (b) the scope and timing
of parent entity filing, (c) the limitation on local filing obligation, (d) the limitation on
local filing in case of surrogate filing and (e) the effective implementation.

6. Angola does not yet have legislation in place to implement the BEPS Action 13
minimum standard.

(a) Parent entity filing obligation

Summary of terms of reference:* Introducing a CbC filing obligation which applies to
Ultimate Parent Entities of MNE Groups above a certain threshold of revenue, whereby
all required Constituent Entities of the MNE Group are included in the CbC report and
no entity is excluded from CbC Reporting other than permitted (paragraph 8 (a) of the
terms of reference).

(b) Scope and timing of parent entity filing

Summary of terms of reference: Providing that the filing of a CbC report by an Ultimate
Parent Entity commences for a specific fiscal year; includes all of, and only, the
information required; and occurs within a certain timeframe; and the rules and guidance
issued on other aspects of filing requirements are consistent with, and do not
circumvent, the minimum standard (paragraph 8 (b) of the terms of reference).

(c) Limitation on local filing obligation

Summary of terms of reference: If local filing requirements have been introduced, that
such requirements may apply only to Constituent Entities which are tax residents in
the reviewed jurisdiction, whereby the content of the CbC report does not contain
more than that required from an Ultimate Parent Entity, whereby the reviewed
jurisdiction meets the confidentiality, consistency and appropriate use requirements,
whereby local filing may only be required under certain conditions and whereby one
Constituent Entity of an MNE Group in the reviewed jurisdiction is allowed to file the
ChC report, satisfying the filing requirement of all other Constituent Entities in the
reviewed jurisdiction (paragraph 8 (c) of the terms of reference).

(d) Limitation on local filing in case of surrogate filing

Summary of terms of reference: If local filing requirements have been introduced, that
local filing will not be required when there is surrogate filing in another jurisdiction when
certain conditions are met (paragraph 8 (d) of the terms of reference).
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(e) Effective implementation

Summary of terms of reference: Providing for enforcement provisions and monitoring
relating to CbC Reporting’s effective implementation including having mechanisms to
enforce compliance by Ultimate Parent Entities and Surrogate Parent Entities, applying
these mechanisms effectively, and determining the number of Ultimate Parent Entities
and Surrogate Parent Entities which have filed, and the number of Constituent Entities
which have filed in case of local filing (paragraph 8 (e) of the terms of reference).

7. Angola does not yet have its legal and administrative framework in place to
implement CbC Reporting. Angola does not intend to implement CbC Reporting
requirements for the 2016 fiscal year.

8. Angola indicates that in 2016, Angola started a revision process of the Transfer
Pricing rules within its Large Taxpayers legislation to meet the objectives required for the
CbC Reporting requirements. The CbC legislation is currently at the early stages of
drafting. Angola also indicated the following timeline for the implementation of the CbC
legislation:

o Drafting of the legislation is expected to be finalised in the first trimester of 2018;

e Public discussion, and stakeholders consulting (taxpayers, pressure groups), is
expected to be in the second trimester of 2018;

e Submission before parliament in the third trimester of 2018;

e Legislation is expected to be published in the first trimester of 2019;

e Legislation for CbC Reporting is expected to come into effect by the end of the
first semester of 2019.

Conclusion

9. In respect of paragraph 8 of the terms of reference (OECD, 2017), Angola has not
yet implemented a domestic legal and administrative framework to impose and enforce
ChC Reporting requirements on MNE Groups whose Ultimate Parent Entity is resident
for tax purposes in Angola. It is recommended that Angola take steps to finalise the
domestic legal and administrative framework to impose and enforce CbC requirements as
soon as possible, taking into account its particular domestic legislative process.

Part B: The exchange of information framework

10. Part B assesses the exchange of information framework of the reviewed
jurisdiction. For this first annual peer review process, this includes reviewing certain
aspects of the exchange of information network as specified in paragraph 9 (a) of the
terms of reference (OECD, 2017).

Summary of terms of reference: within the context of the exchange of information
agreements in effect of the reviewed jurisdiction, having QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites (paragraph 9 (a) of the terms of reference).
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11. Angola does not have domestic legislation in place that permits the automatic
exchange of CbC reports. Angola has not signed the Multilateral Convention on Mutual
Administrative Assistance in Tax Matters: Amended by the 2010 Protocol
(OECD/Council of Europe, 2011). This means that Angola will not be able to exchange
(either send or receive) CbC reports under the Convention and the CbC MCAA.

12. Angola has not signed the CbC MCAA. As of 12 January 2018, Angola does not
yet have bilateral relationships activated under the CbC MCAA. It is recommended that
Angola take steps to sign the Convention and the ChC MCAA and have Qualifying
Competent Authority agreements in effect with jurisdictions of the Inclusive Framework
that meet the confidentiality, consistency and appropriate use conditions. It is however
noted that Angola will not be exchanging CbC reports in 2018.

Conclusion

13. In respect of the terms of reference under review, it is recommended that Angola
take steps to sign the Convention and the ChC MCAA and have QCAA:s in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites. It is however noted that Angola will not be exchanging
ChC reports in 2018.

Part C: Appropriate use
14. Part C assesses the compliance of the reviewed jurisdiction with the appropriate

use condition. For this first annual peer review process, this includes reviewing certain
aspects of appropriate use.

Summary of terms of reference: (a) having in place mechanisms (such as legal or
administrative measures) to ensure CbC reports which are received through exchange of
information or by way of local filing are only used to assess high-level transfer pricing
risks and other BEPS-related risks, and, where appropriate, for economic and statistical
analysis; and cannot be used as a substitute for a detailed transfer pricing analysis of
individual transactions and prices based on a full functional analysis and a full
comparability analysis; and are not used on their own as conclusive evidence that transfer
prices are or are not appropriate; and are not used to make adjustments of income of any
taxpayer on the basis of an allocation formula (paragraphs 12 (a) of the terms of
reference).

15. Angola does not yet have measures in place relating to appropriate use. It is
recommended that Angola take steps to ensure that the appropriate use condition is met
ahead of the first exchanges of information. It is however noted that Angola will not be
exchanging CbC reports in 2018.

Conclusion

16. It is recommended that Angola take steps to ensure that the appropriate use
condition is met ahead of the first exchanges of information. It is however noted that
Angola will not be exchanging ChC reports in 2018.
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Summary of recommendations on the implementation of Country-by-Country
Reporting

Aspect of the implementation that should be ) .
Recommendation for improvement

improved
Part A Domestic legal and administrative It is recommended that Angola finalise its domestic legal and administrative framework to
framework impose and enforce ChC requirements as soon as possible, taking into account its
particular domestic legislative process.
Part B Exchange of information It is recommended that Angola sign the Convention and the CbC MCAA and also take steps
framework to have Qualifying Competent Authority agreements in effect with jurisdictions of the
Inclusive Framework that meet the confidentiality, consistency and appropriate use
conditions.
Part C Appropriate use It is recommended that Angola take steps to ensure that the appropriate use condition is

met ahead of the first exchanges of CbC reports.

Notes

! Paragraph 8 of the terms of reference (OECD, 2017).
2 Paragraph 9 (a) of the terms of reference (OECD, 2017).
3 Paragraph 12 (a) of the terms of reference (OECD, 2017).

* The « summary of terms of reference » is provided to facilitate the reading of the report.
Reference should be made to the exact wording of the terms of reference published in February
2017 (OECD, 2017).
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Argentina

Summary of key findings

1. Consistent with the agreed methodology this first annual peer review covers:
(i) the domestic legal and administrative framework, (ii) certain aspects of the exchange
of information framework, as well as (iii) certain aspects of the confidentiality and
appropriate use of ChC reports. Argentina’s implementation of the Action 13 minimum
standard meets all applicable terms of reference for the year in review. The report,
therefore, contains no recommendations. Argentina should take steps to ensure that the
appropriate use condition is met ahead of the first exchanges of CbC reports. It is
however noted that Argentina will not be exchanging CbC reports in 2018.

Part A: Domestic legal and administrative framework

2. Argentina has rules (secondary law) that impose and enforce CbC requirements
on multinational enterprise groups (MNE Groups) whose Ultimate Parent Entity is
resident for tax purposes in Argentina. Argentina indicates that primary law is not
necessary as it relies on existing powers in the Tax Administration Act 1997 that allow
the Federal Public Revenue Administration to enact laws to regulate the administration of
taxes. The first filing obligation for a CbC report in Argentina commences in respect of
periods commencing on or after 1 January 2017. Argentina meets all the terms of
reference relating to the domestic legal and administrative framework."

Part B: Exchange of information framework

3. Argentina is a signatory to the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011), which is in effect for 2016, and it is also a signatory to the ChC MCAA,; it
has provided a full set of notifications under Section 8 of this agreement and intends to
exchange information with all signatories of this agreement which provide notifications
under Section 8 of this instrument. As of 12 January 2018, Argentina has 50 bilateral
relationships activated under the CbC MCAA. Argentina has taken steps to have
Qualifying Competent Authority agreements in effect with jurisdictions of the Inclusive
Framework that meet the confidentiality, consistency and appropriate use conditions.
Against the backdrop of the still evolving exchange of information framework, at this
point in time Argentina meets the terms of reference relating to the exchange of
information framework for the year in review.?

Part C: Appropriate use

4, Argentina indicates that it is taking steps to have measures are in place to ensure
the appropriate use of information in all six areas identified in the OECD Guidance on the
appropriate use of information contained in  Country-by-Country reports
(OECD, 2017a).® It is recommended that Argentina ensures that the appropriate use
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condition is met ahead of the first exchanges of information.* It is however noted that
Argentina will not be exchanging CbC reports in 2018.

Part A: The domestic legal and administrative framework

5. Part A assesses the domestic legal and administrative framework of the reviewed
jurisdiction by reviewing the (a) parent entity filing obligation, (b) the scope and timing
of parent entity filing, (c) the limitation on local filing obligation, (d) the limitation on
local filing in case of surrogate filing and (e) the effective implementation of
CbC Reporting.

6. Argentina has secondary law® in place to implement the BEPS Action 13
minimum standard, establishing the necessary requirements, including the filing and
reporting obligations. Primary law is not necessary as Argentina relies on existing powers
in the Tax Administration Act 1997 that allow the Federal Public Revenue
Administration to enact laws to regulate the administration of taxes.

(a) Parent entity filing obligation

Summary of terms of reference:® Introducing a CbC filing obligation which applies to
Ultimate Parent Entities of MNE Groups above a certain threshold of revenue, whereby
all required Constituent Entities of the MNE Group are included in the CbC report and no
entity is excluded from CbC Reporting other than permitted (paragraph 8 (a) of the terms
of reference).

7. Argentina has introduced a domestic legal and administrative framework which
imposes a CbC filing obligation on Ultimate Parent Entities of MNE Groups which have
consolidated group revenues equal to or above EUR 750 million,” whereby all required
Constituent Entities of the MNE Group are included in the CbC report and no entity is
excluded from CbC Reporting other than permitted by the Action 13 report
(OECD, 2015).

8. With respect to the CbhC filing requirements, the secondary legislation states that
the CbC filing requirement would be applicable to MNE Groups whose total annual
consolidated revenue is equal or above EUR 750 million or its equivalent converted into
local currency of the tax jurisdiction of the Ultimate Parent Entity, at the exchange rate
prevailing in that jurisdiction on 31 January 2015.% While these provisions would not
create an issue for MNE Groups whose Ultimate Parent Entity is a tax resident in
Argentina, they may be incompatible with the guidance on currency fluctuations for MNE
Groups whose Ultimate Parent Entity is located in another jurisdiction, if local filing
requirements were applied in respect of a Constituent Entity (which is a Argentinian tax
resident) of an MNE Group which does not reach the threshold as determined in the
jurisdiction of the Ultimate Parent Entity of such Group.® However, Argentina confirms
that the rule will be interpreted in line with the OECD guidance on currency fluctuations
and this will be confirmed in guidance to be published. As such, no recommendation is
made but this aspect will be monitored.

9. No other inconsistencies were identified with respect to Argentina’s domestic
legal framework in relation with the parent entity filing obligation.
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(b) Scope and timing of parent entity filing

Summary of terms of reference: Providing that the filing of a CbC report by an Ultimate
Parent Entity commences for a specific fiscal year; includes all of, and only, the
information required; and occurs within a certain timeframe; and the rules and guidance
issued on other aspects of filing requirements are consistent with, and do not circumvent,
the minimum standard (paragraph 8 (b) of the terms of reference).

10. The first filing obligation for a CbC report in Argentina commences in respect of
periods commencing on or after 1 January 2017.° The CbC report must be filed within
12 months after the end of the period to which the CbC report of the MNE Group
relates.™

11. No inconsistencies were identified with respect to the scope and timing of parent
entity filing.*?

(c) Limitation on local filing obligation

Summary of terms of reference: If local filing requirements have been introduced, that
such requirements may apply only to Constituent Entities which are tax residents in the
reviewed jurisdiction, whereby the content of the CbC report does not contain more than
that required from an Ultimate Parent Entity, whereby the reviewed jurisdiction meets the
confidentiality, consistency and appropriate use requirements, whereby local filing may
only be required under certain conditions and whereby one Constituent Entity of an MNE
Group in the reviewed jurisdiction is allowed to file the CbC report, satisfying the filing
requirement of all other Constituent Entities in the reviewed jurisdiction (paragraph 8 (c)
of the terms of reference).

12. Argentina has introduced local filing requirements in respect of income years
beginning on 1 January 2017 or thereafter.

13. With respect to the conditions under which local filing may be required
(paragraph 8 (c) iv. b) of the terms of reference, OECD, 2017b), local filing is required
where “the tax jurisdiction of the Ultimate Parent Entity does not have a Qualifying
Competent Authority Agreement to which Argentina is a part of, even if both jurisdictions
participate in an International Agreement in force”. Paragraph 8 (c) iv. b) of the terms of
reference (OECD, 2017b) provides that a jurisdiction may require local filing if "the
jurisdiction in which the Ultimate Parent Entity is resident for tax purposes has a current
International Agreement to which the given jurisdiction is a Party but does not have a
Qualifying Competent Authority Agreement in effect to which this jurisdiction is a Party
by the time for filing the Country-by-Country Report™. This is narrower than the above
condition in Argentina's legislation. Under Argentina's legislation, local filing may be
required in circumstances where there is no current international agreement between
Argentina and the residence jurisdiction of the Ultimate Parent Entity, which is not
permitted under the terms of reference. Argentina confirms that it will take steps to clarify
in guidance to be published that local filing can only be required in circumstances set out
in the terms of reference, in particular that local filing will not apply in the absence on an
international agreement. Argentina indicates that it will also amend the requirements in
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the secondary law accordingly, as soon as possible. As such, no recommendation is made
but this will be monitored.

14. With respect to the conditions under which local filing may be required
(paragraph 8 (c) iv. c) of the terms of reference (OECD, 2017b), local filing may also be
required in Argentina when “there would be a Systematic Failure by the tax jurisdiction
of the Ultimate Parent Entity”. Systemic failure is further defined as referring to cases
where there is “persistent non-compliance and for any reason in the automatic
provision”. Although this condition does not reflect the details of paragraphs 8 (c) iv. ¢)
and 21 of the terms of reference (OECD, 2017b) in regard of the concept of “Systemic
Failure”, and may be interpreted in a broader meaning than the situation of a “Systemic
Failure”, Argentina confirms that it will apply this provision in accordance with the
wording of the terms of reference (OECD, 2017b) and will confirm this in guidance to be
published. As such, no recommendation is made but this aspect will be further monitored.

15. No other inconsistencies were identified with respect to the limitation on local
filing obligation.**

(d) Limitation on local filing in case of surrogate filing

Summary of terms of reference: If local filing requirements have been introduced, that
local filing will not be required when there is surrogate filing in another jurisdiction when
certain conditions are met (paragraph 8 (d) of the terms of reference).

16. Argentina’s local filing requirements will not apply if there is surrogate filing in
another jurisdiction by an MNE group.™ No inconsistencies were identified with respect
to the limitation on local filing in case of surrogate filing.

(e) Effective implementation

Summary of terms of reference: Providing for enforcement provisions and monitoring
relating to CbC Reporting’s effective implementation including having mechanisms to
enforce compliance by Ultimate Parent Entities and Surrogate Parent Entities, applying
these mechanisms effectively, and determining the number of Ultimate Parent Entities
and Surrogate Parent Entities which have filed, and the number of Constituent Entities
which have filed in case of local filing (paragraph 8 (e) of the terms of reference).

17.  Argentina has legal mechanisms in place to enforce compliance with the
minimum standard: there are notification mechanisms in place that apply to all
Constituent Entities in Argentina.’® In addition, Argentina indicates that sanctions
provided in Law No. 11 683/98 may also be applied for cases of non-filing.*’ In addition,
it has other legal mechanisms in place to enforce compliance with the minimum standard:
if the taxpayer does not comply with the CbC requirements it may (i) be classified in a
category more likely to be inspected,’® (ii) be suspended or even excluded from an
eventual special tax registry to which it might be enrolled; or (iii) have the processing of
eventual retentions or deduction certifications suspended.™

18. Argentina also provides for specific penalties for (i) non-filing, (ii) incomplete or
(iii) inaccurate filing of a CbC report.® Argentina also states that article 39 of the Tax
Procedure Law, article 28 of the Regulatory Decree of the Tax Procedure Law
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(Law No. 1 397/79) and article 15 of the General Resolution No. 4130-E provide indirect
room for penalties in case of non-compliance of CbC Reporting. Further details on these
provisions can be found in the annex of this report.

19. As regards specific processes in place that would allow Argentina to take
appropriate measures in case it is notified by another jurisdiction that such other
jurisdiction has reason to believe that an error may have led to incorrect or incomplete
information reporting by a Reporting Entity or that there is non-compliance of a
Reporting Entity with respect to its obligation to file a CbC report, Argentina indicates
that its domestic framework allows the Federal Administration of Public Revenue to take
the necessary action.?* This aspect will be further monitored once the actual exchanges of
ChC reports will commence.

Conclusion

20. In respect of paragraph 8 of the terms of reference (OECD, 2017b), Argentina has
a domestic legal and administrative framework to impose and enforce CbC Reporting
requirements on the Ultimate Parent Entity of a MNE Group that is resident for tax
purposes in Argentina. Argentina meets all the terms of reference relating to the domestic
legal and administrative framework.

Part B: The exchange of information framework

21. Part B assesses the exchange of information framework of the reviewed
jurisdiction. For this first annual peer review process, this includes reviewing certain
aspects of the exchange of information framework as specified in paragraph 9 (a) of the
terms of reference (OECD, 2017b).

Summary of terms of reference: within the context of the exchange of information
agreements in effect of the reviewed jurisdiction, having QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites (paragraph 9 (a) of the terms of reference).

22. Argentina has sufficient legal basis that permits the automatic exchange of
ChC reports. It is a Party to (i) the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011) (signed on 3 November 2011, in force on 1 January 2013 and in effect for
2016) and (ii) a number of bilateral Double Tax Agreements and Tax Information and
Exchange Agreements.?? Argentina signed the CbC MCAA on 30 June 2016 and has
submitted a full set of notifications under section 8 of the CbhC MCAA. It intends to
exchange information with all signatories of this agreement which provide notifications
under Section 8 of this instrument. Argentina intends to exchange CbC reports relating to
fiscal years beginning on or after 1 January 2017. As of 12 January 2018, Argentina has
50 bilateral relationships activated under the CbC MCAA. Argentina indicates that it is
currently negotiating other QCAAs, including with the United States, and if other
jurisdictions choose to take the bilateral route, Argentina is willing to sign a bilateral
CAA. With respect to the terms of reference relating to the exchange of information
framework aspects under review for this first annual review process,? Argentina has
taken steps to have Qualifying Competent Authority Agreements (QCAAS) in effect with
jurisdictions of the Inclusive Framework that meet the confidentiality, consistency and
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appropriate use conditions.”* Against the backdrop of the still evolving exchange of
information framework, at this point in time Argentina meets the terms of reference. It is
however noted that Argentina will not be exchanging reports in 2018.

Conclusion

23. Against the backdrop of the still evolving exchange of information framework, at
this point in time Argentina meets the terms of reference regarding the exchange of
information framework.

Part C: Appropriate use
24, Part C assesses the compliance of the reviewed jurisdiction with the appropriate

use condition. For this first annual peer review process, this includes reviewing certain
aspects of appropriate use.

Summary of terms of reference: having in place mechanisms to ensure that CbC reports
which are received through exchange of information or by way of local filing can be used
only to assess high level transfer pricing risks and other BEPS-related risks and for
economic and statistical analysis where appropriate; and cannot be used as a substitute for
a detailed transfer pricing analysis or on their own as conclusive evidence on the
appropriateness of transfer prices or to make adjustments of income of any taxpayer on
the basis of an allocation formula (paragraphs 12 (a) of the terms of reference).

25. In order to ensure that a CbC report received through exchange of information or
local filing can be used only to assess high-level transfer pricing risks and other
BEPS-related risks, and, where appropriate, for economic and statistical analysis, and in
order to ensure that the information in a CbC report cannot be used as a substitute for a
detailed transfer pricing analysis of individual transactions and prices based on a full
functional analysis and a full comparability analysis; or is not used on its own as
conclusive evidence that transfer prices are or are not appropriate; or is not used to make
adjustments of income of any taxpayer on the basis of an allocation formula (including a
global formulary apportionment of income), Argentina indicates that is currently
preparing guidance to ensure the appropriate use of information in all six areas identified
in the OECD Guidance on the appropriate use of information contained in
Country-by-Country reports (OECD, 2017a). It is recommended that Argentina take
steps to ensure that the appropriate use condition is met ahead of the first exchanges of
ChC reports. It is however noted that Argentina will not be exchanging CbC reports in
2018.

Conclusion

26. In respect of paragraph 12 (a) of the terms of reference (OECD, 2017b),
Argentina is recommended to take steps to ensure that the appropriate use condition is
met ahead of the first exchanges of CbC reports. It is however noted that Argentina will
not be exchanging CbC reports in 2018.
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Summary of recommendations on the implementation of Country-by-Country
Reporting

Aspect of the implementation that should be ) .
Recommendation for improvement

improved
Part A Domestic legal and administrative
framework
Part B Exchange of information
framework
Part C Appropriate use Argentina is recommended to take steps to ensure that the appropriate use condition is met

ahead of the first exchanges of CbC reports.

Notes

! Paragraph 8 of the terms of reference (OECD, 2017b).
2 Paragraph 9 (a) of the terms of reference (OECD, 2017b).

® These questions were circulated to all members of the Inclusive Framework following the release
of the Guidance on the appropriate use of information in CbhC reports on 6 September 2017, further

to the approval of the Inclusive Framework.
4 Paragraph 12 (a) of the terms of reference (OECD, 2017b).
° Secondary law consists of General Resolution 4130-E of 19 September 2017.

® The « summary of terms of reference » is provided to facilitate the reading of the report.
Reference should be made to the exact wording of the terms of reference published in February

2017 (OECD, 2017b).

" Under Argentina’s legislation, companies excluded from this regime are the MNE Groups,
whose total annual consolidated revenues reflected in their Consolidated Financial Statements or
would be so required if equity interest in any of the entities were traded on a Public Securities
Exchange - attributable to the fiscal year preceding the Reporting Fiscal Year, are less than
EUR 750 000 000 or its equivalent converted into local currency of the tax jurisdiction of the

Ultimate Parent Entity, at the exchange rate prevailing on 31 January 2015.

8 See Art. 2 of the secondary law.

9 See question IV. 1. “Impact of currency fluctuations on the agreed EUR 750 million threshold
(June 2016) of the “Guidance on the Implementation of Country-by-Country Reporting”

(OECD, 2018).
105ee Art. 19 of the secondary law.

1 See Article 1 and Annex I, part B, item 1a) of the secondary law.

121t is noted that Article 11 of the secondary law provides that: “The information contained in the
Country by Country Report does not imply, by its nature and content, the disclosure of trade,
industrial or professional secrets, commercial or informational processes, which disclosure is
contrary to the public interest”. Argentina explains that the purpose of this provision is to clarify
that information to be provided in a CbC report should not be considered as trade, industrial or
professional secrets, commercial or informational processes, which disclosure would be contrary
to the public interest. Thus, taxpayers may not invoke these as a basis for refusing to provide

information in a CbC report.
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13 See Article 3, part ¢ of the secondary law.

14 See Article 3, part c, items 1 to 3 of the secondary law.
15 See Article 4 of the secondary law.

16 See Article 8 of the secondary law.

17 Article 38 of Law No. 11 683/98 establishes penalties of up to ARS 10 000 (Argentina pesos) in
case of non-filing and article 39 established penalties of up to ARS 45 000 in cases of: 1. The
infractions to the norms referred to the fiscal domicile foreseen in article 3 of this law, in the
regulatory decree, or in the complementary norms dictated by the Federal Administration of Public
Revenues in relation to the same. 2. Resistance to inspection, by the taxpayer or responsible party,
consisting of repeated noncompliance with the requirements of the acting officials, only to the
extent that they are not excessive or disproportionate in relation to the information and form
required, and provided that the taxpayer has been granted the deadline set by the Administrative
Procedures Law for his answer. 3. The omission to provide data required by the Federal
Administration of Public Revenues for the control of international operations. 4. The lack of
preservation of receipts and justifying elements of the agreed prices in international operations.

'8 pyrsuant to General Resolution No. 3 985, which establishes the system of risk perception
(SIPER).

9 with respect to other legal mechanisms in place to enforce compliance with the minimum
standard, the answers provided by Argentina can be found in the annex of this report.

2 Argentina included the following penalties in Article 192 of Law No. 27,430/2017: b) With a
fine adjustable between six hundred thousand pesos (ARS 600 000) and nine hundred thousand
pesos (ARS 900 000), the omission to present the Country by Country Report, or its
extemporaneous, partial, incomplete or with serious errors or inconsistencies”. ¢) With an
adjustable fine between one hundred and eighty thousand pesos (ARS 180 000) and three hundred
thousand pesos (ARS 300 000), the total or partial noncompliance with the requirements made by
the Federal Administration of Public Revenues, of information complementary to the sworn
informative declaration of the Country by Country Report. d) With a fine of two hundred
thousand pesos (ARS 200 000) the breach of the requirements established by the Federal
Administration of Public Revenue, to complete the formal duties referred to in paragraphs a) and
b). The fine provided in this subsection is cumulative with that of subsections a) and b). If there is
a condemnatory resolution regarding the breach of a requirement, the successive reiterations that
are formulated below and that have the same formal duty as their object, will be subject to
independent fines, even if the previous ones were not firm or were in the process of administrative
discussion or judicial.

2 Argentina indicates that the administrative mechanisms are carried out by the Federal
Administration of Public Revenue: in case of non-compliance with filing obligations, an automatic
fine may be applied (Tax Procedure Law No. 11,683 and its amendments), as well as other
sanctions according to Article 15 of the ChC regulation. To enforce compliance, a specific request
would be sent in order to the Reporting Entity to comply with the obligation of filing the Country
by Country Report. If the non-fulfilment persists, a higher fine would be applied. The Federal
Administration of Tax Revenue has broad powers in accordance to Article 35 of the Tax Procedure
Law (No. 11,683 and its amendments) to verify, in any moment, the compliance of laws,
regulations and resolutions overseeing the situation of any presumed taxpayer or responsible
(notably issuing summons to the presumed taxpayer or responsible, or any third party; recording
minutes of the existence of any elements which may serve as evidence in trials). Argentina affirms
that in case it is notified by another jurisdiction that it has reason to believe that an error may have
led to incorrect or incomplete information of the CbC Report, the Tax Administration, according
to the auditing powers that are legally granted, will verify the said situation and the taxpayer can
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be summoned to provide explanations, and can be asked to correct the error and to file the ChC
report once again in a correct way, in addition to paying the fines and being subject of the
sanctions already exposed.

2 Argentina lists bilateral tax treaties that allow for the Automatic Exchange of Information with
the following jurisdictions: Australia, Belgium, Bolivia, Brazil, Canada, Chile, Denmark, Finland,
France, Germany, Italy, Netherlands, Norway, Russia, Spain, Sweden, Switzerland and
United Kingdom. In addition, a bilateral tax treaty with Mexico has already been signed and it will
become effective on 23 August 2017, to be applicable for fiscal years starting after 1 January
2018. The bilateral tax treaty with Uruguay allows only the Exchange of Information by previous
request. Argentina also has Tax Information Exchange Agreements that allow for the Automatic
Exchange of Information with Azerbaijan, Ecuador, Peru and Venezuela. Argentina also lists Tax
Information Exchange Agreements that require previous request with the following jurisdictions:
Andorra, Armenia, Aruba, Bahamas, Bermuda, Cayman Islands, China (People’s Republic of),
Costa Rica, Curacao, Former Yugoslav Republic of Macedonia, Guernsey, India, Ireland,
Isle of Man, Italy, Jersey, Macao (China), Monaco, San Marino, South Africa, Turkmenistan and
United Arab Emirates. In addition, Argentina and the United Stated of America have signed an
agreement for the exchange of tax information, including automatic exchange, on 23 December
2016. This agreement is not yet in force and steps are taken to bring it into force promptly.

2 Paragraph 9 (a) of the terms of reference (OECD, 2017h).

# 1t is noted that a few Qualifying Competent Authority agreements are not in effect for the first
reporting period of Argentina (fiscal year 2017) with jurisdictions of the Inclusive Framework that
meet the confidentiality condition and have legislation in place: this may be because the partner
jurisdictions considered to not have the Convention in effect for the first reporting period, or may
not have listed the reviewed jurisdiction in their notifications under Section 8 of the CbC MCAA.
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Annex A - Enforcement measures

Article 39 of the Tax Procedure Law states that:

Article 39: “Violations of the provisions of this law, of the respective tax laws, of the
regulatory decrees and of any other mandatory compliance rule, will be sanctioned with
fines. that establish or require the fulfilment of formal duties tending to determine the tax
obligation, to verify and supervise the compliance of the responsible parties.

In the cases of breaches that are indicated below, the fine provided for in the first
paragraph of this article shall be graduated between the minor provided therein and up
to a maximum of PESOS FORTY-FIVE THOUSAND (ARS 45 000):

3. The omission to provide data required by the Federal Administration of Public
Revenues for the control of international operations.”

Article 39.1: “It will be sanctioned with penalties of PESOS FIVE HUNDRED (ARS 500)
to PESOS FORTY-FIVE THOUSAND (ARS 45 000) the breach of the requirements
established by the Federal Administration of Public Revenues to present the informative
affidavits -original or rectifying- provided in the added article following article 38 and
those provided for in the taxpayer or responsible party's own information regimes, or
third-party information, established by General Resolution of the Federal Administration
of Public Revenues.”

In addition, Article 28 of the Regulatory Decree of the Tax Procedure Law states that:

Article 28: “The sworn statements must be presented in paper format, and signed in their
main part and annexed by the taxpayer, responsible or authorized representative, or by
electronic or magnetic means that reasonably assure the authorship and inalterability of
the same and in the forms, requirements and conditions established for this purpose by
the FEDERAL ADMINISTRATION OF PUBLIC REVENUES, self-sufficient entity within
the MINISTRY OF ECONOMY. In all cases, they will contain a formula by which the
declarant claims to have made them without omitting or falsifying any data that must
contain and be a true expression of the truth.”

Finally, the sanctions provided in Article 15 of General Resolution No. 4130-E will also
apply in case of non-compliance of the obligations stated in that CBC legal framework:

Article 15: Failure to comply with the obligations established herein shall result in the
application of the sanctions provided in Law No. 11,683, text ordered in 1998 and its
amendments. In addition, those responsible may be liable - jointly or separately - for one
or more of the following actions:

The classification in an increasing category of risk of being fiscalised, as foreseen in the
General Resolution N © 3.985 - System of Perception of Risk.

The suspension or exclusion, as appropriate, of the Special Tax Registers of the Federal
Administration of Public Revenue in which the Taxpayer is registered.

The suspension of the processing of Certificates of Exclusion or Non-Retention requested
by the responsible, in accordance with the provisions in force.
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Australia

Summary of key findings

1. Consistent with the agreed methodology, this first annual peer review covers:
(i) the domestic legal and administrative framework, (ii) certain aspects of the exchange
of information framework as well as (iii) certain aspects of the confidentiality and
appropriate use of Country-by-Country (CbC) reports. Australia’s implementation of the
Action 13 minimum standard meets all applicable terms of reference, except that it raises
one substantive issue. The report, therefore, contains one recommendation to address this
issue.

Part A: Domestic legal and administrative framework

2. Australia has rules (primary law, as well as guidance) that impose and enforce
ChC requirements on multinational enterprise groups (MNE Groups) whose Ultimate
Parent Entity is resident for tax purposes in Australia. The first filing obligation for a
ChC report in Australia commences in respect of income tax years commencing on or
after 1 January 2016. Australia meets all the terms of reference relating to the domestic
legal and administrative framework," with the exception of:

e the local filing mechanism which may be triggered in circumstances that are
wider than those set out in the minimum standard.?

Part B: Exchange of information framework

3. Australia is a signatory of the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011), which is in effect for 2016, and is also is a signatory of the Multilateral
Competent Authority Agreements for exchanges of CbhC reports (CbhC MCAA); it has
provided its notifications under Section 8 of this agreement and intends to exchange
information with all other signatories of this agreement which provide notifications.
Australia also signed a bilateral competent authority agreement with the United States on
1 August 2017. As of 12 January 2018, Australia has 51 bilateral relationships activated
under the CbC MCAA. Australia has taken steps to have Qualifying Competent Authority
agreements in effect with jurisdictions of the Inclusive Framework that meet the
confidentiality, consistency and appropriate use conditions (including legislation in place
for fiscal year 2016). Against the backdrop of the still evolving exchange of information
framework, at this point in time Australia meets the terms of reference relating to the
exchange of information framework aspects under review for this first annual peer
review.

Part C: Appropriate use

4. There are no concerns to be reported for Australia. Australia indicates that
measures are in place to ensure the appropriate use of information in all six areas
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identified in the OECD Guidance on the appropriate use of information contained in
Country-by-Country reports (OECD, 2017a). It has provided details in relation to these
measures, enabling it to answer “yes” to the additional questions on appropriate use.’
Australia meets the terms of reference relating to the appropriate use aspects under review
for this first annual peer review.”

Part A: The domestic legal and administrative framework

5. Part A assesses the domestic legal and administrative framework of the reviewed
jurisdiction by reviewing the (a) parent entity filing obligation, (b) the scope and timing
of parent entity filing, (c) the limitation on local filing obligation, (d) the limitation on
local filing in case of surrogate filing and (e) the effective implementation.

6. Australia has primary law in place which implements the BEPS Action 13
minimum standard, establishing the necessary requirements, including the filing and
reporting obligations.® Guidance has also been published and updated.’

(a) Parent entity filing obligation

Summary of terms of reference:® Introducing a CbC filing obligation which applies to
Ultimate Parent Entities of MNE Groups above a certain threshold of revenue, whereby
all required Constituent Entities of the MNE Group are included in the CbC report and no
entity is excluded from CbC Reporting other than permitted (paragraph 8 (a) of the terms
of reference).

7. Australia has introduced a domestic legal and administrative framework which
imposes a CbC filing obligation on Ultimate Parent Entities of MNE Groups above a
certain threshold of revenue, whereby all required Constituent Entities of the MNE Group
are included in the CbC report and no entity is excluded from CbC Reporting other than
permitted by the Action 13 report (OECD, 2015).

8. Australia’s legislation refers to the concepts of a “Significant Global Entity”
(SGE) and of a “Global Parent Entity”.? These concepts do not mirror the definition of an
“Ultimate Parent Entity” as reflected in paragraph 18 i. of the terms of reference
(OECD, 2017b) as they do not include the situation of an Ultimate Parent Ultimate that
does not prepare Consolidated Financial Statements, but would be required to do so if its
equity interests were traded on a public securities exchange in its jurisdiction of tax
residence (“deemed listing provision”). However, the legislation includes a provision
which confers on the Commissioner the authority to make a determination with respect to
a “global parent entity” if the Commissioner reasonably believes that, if such statements
had been prepared for the period, the entity’s annual global income for the period would
have been above the threshold for the filing obligation.'® As the effectiveness of the
framework relies on the Commissioner being able to identify such situations, this will be
monitored.

9. With respect to the annual consolidated group revenue threshold
(paragraph 8 (a) ii of the terms of reference, OECD, 2017b), the legislation makes
reference to an annual global income threshold of AUD 1 billion (Australian dollars)™
which may apply to a SGE member of an MNE Group whose Ultimate Parent Entity is
resident in jurisdiction other than Australia.** While this provision would not create an
issue for MNE Groups whose Ultimate Parent Entity is a tax resident in Australia, it may
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however be incompatible with the guidance on currency fluctuations for MNE Groups
whose Ultimate Parent Entity is located in another jurisdiction, if local filing
requirements were applied in respect of a Constituent Entity (which is an Australia tax
resident) of an MNE Group which does not reach the threshold as determined in the
jurisdiction of the Ultimate Parent Entity of such Group.”® However, in the guidance
which has been published,* this situation is considered in the sections relating to
“exemptions” and an example is included for “differing currency thresholds”: where the
annual income of a global group would exceed Australia’s threshold of AUD 1 billion,
but however the currency exchange rates are such that the foreign global parent entity
falls slightly below its local CbC Reporting threshold, an exemption from lodging the
ChC report and master file would be considered. As such, no recommendation is made,
but this aspect will be monitored to ensure that this proposed guidance is published.

10. The concepts of a “Significant Global Entity” (SGE) and of a “Global Parent
Entity” also do not automatically capture entities that are included in the Consolidated
Financial Statements of the MNE group or would be so included if equity interests in the
entity were traded on a public securities exchange, as well as entities that are excluded
from the MNE Group’s Consolidated Financial Statements solely on size or materiality
grounds, as well as any permanent establishment of any entity mentioned previously
provided it prepares separate financial separate financial statement for such permanent
establishment for financial, regulatory, tax reporting, or internal management control
purposes. However, Australia notes that it is expected that these circumstances would be
exceptional for an Australian headquartered MNE Group and that the Commissioner may
exercise his powers to determine that an entity is to be considered as an SGE for ChC
purposes in such circumstances.” As the effectiveness of the framework relies on the
Commissioner being able to identify such situations, this will be monitored.

11. With respect to paragraph 8 a) iv. of the terms of reference (OECD, 2017b)," it is
noted that according to Australia’s legislation,"” the Commissioner has the discretion to
grant individual or class exemptions from filing a CbC report. There have been no class
exemptions provided for to date in Australia. As regards individual exemptions, it is
found that these would largely be used to relieve an Australian Constituent Entity from
local filing requirements, being noted that local filing applies in Australia as a default
rule.”® In its guidance relating to exemptions,'® Australia states that it will generally not
grant an exemption to an SGE that is an Australian resident and a GPE. Australia
confirms that it is its policy not to provide an exemption to an Australian headquartered
MNE from filing a CbC report in any case where the CbC report would be subject to
exchange with another jurisdiction.® As the main purpose of providing exemptions from
filing a CbC report appears to be to deactivate local filing or to exempt “purely domestic”
Australian groups or stand-alone companies, no recommendation is made but this aspect
will be monitored (in particular since the effectiveness of the framework relies on the
Australian tax administration to provide exemptions consistently with the terms of
reference, and because Australia’s primary law gives the Commissioner the discretion to
grant class exemptions from filing a CbC report).

12. With respect to paragraph 8 a) iv. of the terms of reference (OECD, 2017b),* it is
noted that according to Australia’s draft guidance,?” superannuation funds which could
potentially exceed the annual global income threshold in the income year which ended on
30 June 2016 - when they would not have met that threshold if the accounting standard
AASB 1056, applicable from 1 July 2016, had applied to that income year - are allowed
to calculate the annual global income in a manner consistent with AASB 1056 for the
income year prior to the first income year commencing on or after 1 January 2016. Given
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that AASB 1056 (which excludes member contributions from the calculation of income
for superannuation entities) may be applied on a retrospective basis and that it is
applicable as from 1 July 2016, no recommendation is made in relation to the potential
exemptions granted in respect of this transitional situation.

13. No other inconsistencies were identified with respect to the parent entity filing
obligation.

(b) Scope and timing of parent entity filing

Summary of terms of reference: Providing that the filing of a CbC report by an Ultimate
Parent Entity commences for a specific fiscal year; includes all of, and only, the
information required; and occurs within a certain timeframe; and the rules and guidance
issued on other aspects of filing requirements are consistent with, and do not circumvent,
the minimum standard (paragraph 8 (b) of the terms of reference).

14. The first filing obligation for a CbC report in Australia commences in respect of
income tax years commencing on or after 1 January 2016.%* The CbC report must be filed
within 12 months after the end of the income year or the replacement reporting period® to
which the CbC report of the MNE Group relates.”

15. No inconsistencies were identified with respect to the scope and timing of parent
entity filing.

(c) Limitation on local filing obligation

Summary of terms of reference: If local filing requirements have been introduced, that
such requirements may apply only to Constituent Entities which are tax residents in the
reviewed jurisdiction, whereby the content of the CbC report does not contain more than
that required from an Ultimate Parent Entity, whereby the reviewed jurisdiction meets the
confidentiality, consistency and appropriate use requirements, whereby local filing may
only be required under certain conditions and whereby one Constituent Entity of an
MNE Group in the reviewed jurisdiction is allowed to file the CbC report, satisfying the
filing requirement of all other Constituent Entities in the reviewed jurisdiction (paragraph
8 (c) of the terms of reference).

16. Australia has introduced local filing requirements in respect of income tax years
commencing on or after 1 January 2016. Local filing applies in Australia as a default rule
and exemptions may be granted (e.g. an exemption would be granted when a CbC report
is filed by the Ultimate Parent Entity in its country of residence and the CbC report is
exchanged with Australia).?

17. With respect to the conditions under which local filing may be required
(paragraph 8 (c) iv. a) of the terms of reference, OECD, 2017b), local filing is required
without relief in the situation where the Ultimate Parent Entity has not filed its CbC
report in its jurisdiction of residence.”” Paragraph 8 (c) iv. a) of the terms of reference
(OECD, 2017b) provides that a jurisdiction may require local filing if the Ultimate Parent
Entity of the MNE Group is not obligated to file a CbC report in its jurisdiction of tax
residence. This is narrower than the above condition in Australia’s legislation. Under
Australia’s legislation, local filing may be required in circumstances where an Ultimate
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Parent Entity is obligated to file a CbhC report in its jurisdiction of tax residence but fails
to do so. Australia indicates that while local filing could be required in circumstances
where an Ultimate Parent Entity is obligated to file a CbC report in its jurisdiction of
residence and fails to do so, Australia’s administrative practice would be that local filing
would not be pursued immediately and would not occur until the tax authority of the
foreign jurisdiction has had the opportunity to enforce filing by the Ultimate Parent
Entity. Australia expects local filing to be required only in exceptional circumstances,
such as where the filing obligation in the foreign jurisdiction is not enforced or is
substantially not enforced. In this context, it is recommended that Australia amend its
rules or otherwise ensures that its administrative practice operates in a way whereby local
filing is only required in the circumstances contained in the terms of reference.

18. With respect to the conditions under which local filing may be required
(paragraph 8 (c) iv. b) of the terms of reference, OECD, 2017b), local filing is also
required without relief (except where surrogate parent filing occurs) in the situation
where Australia does not have an International Agreement in effect to exchange
information with the jurisdiction of tax residence of the Ultimate Parent Entity.”
Paragraph 8 (c) iv. b) of the terms of reference (OECD, 2017b) provides that a
jurisdiction may require local filing if "the jurisdiction in which the Ultimate Parent
Entity is resident for tax purposes has a current International Agreement to which the
given jurisdiction is a Party but does not have a Qualifying Competent Authority
Agreement in effect to which this jurisdiction is a Party by the time for filing the
Country-by-Country Report". This is narrower than the above condition in Australia’s
legislation. Under Australia’s legislation, local filing may be required in circumstances
where there is no current international agreement between Australia and the residence
jurisdiction of the Ultimate Parent Entity, which is not permitted under the terms of
reference. However, Australia confirms that it will administer the law in a way that
provides an outcome that is consistent with the terms of reference. As such, no
recommendation is made but this aspect will be monitored.

19. With respect to the conditions under which local filing may be required
(paragraph 8 (c) iv. c) of the terms of reference, OECD, 2017b), local filing is required
without relief in the situation where a CbC report is not available to be exchanged for
whatever reason, or has not been received by Australia within a reasonable time via
automatic exchange.” This condition does not mirror the concept of “Systemic Failure”
as reflected in paragraph 21 of the terms of reference (OECD, 2017b). In particular, the
fact that one single CbC report cannot be obtained through exchange of information or is
obtained late is unlikely to constitute a “Systemic Failure”.** However, Australia
confirms that it will administer the law in a way that provides an outcome that is
consistent with the terms of reference. As such, no recommendation is made but this
aspect will be monitored.

20. No other inconsistencies were identified with respect to the limitation on local
filing obligation.®

(d) Limitation on local filing in case of surrogate filing

Summary of terms of reference: If local filing requirements have been introduced, that
local filing will not be required when there is surrogate filing in another jurisdiction when
certain conditions are met (paragraph 8 (d) of the terms of reference).
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21. Australia’s local filing requirements will not apply if there is surrogate filing in
another jurisdiction.*

(e) Effective implementation

Summary of terms of reference: Providing for enforcement provisions and monitoring
relating to CbC Reporting’s effective implementation including having mechanisms to
enforce compliance by Ultimate Parent Entities and Surrogate Parent Entities, applying
these mechanisms effectively, and determining the number of Ultimate Parent Entities
and Surrogate Parent Entities which have filed, and the number of Constituent Entities
which have filed in case of local filing (paragraph 8 (e) of the terms of reference).

22. Australia has legal mechanisms in place to enforce compliance with the minimum
standard: there are notification mechanisms in place that apply to taxpayers in Australia.*
There are also penalties in place in relation to the filing of a CbC report:* (i) penalties for
failure to file a CbC report, (ii) penalty for late filing and (iii) penalties for filing
inaccurate information. In addition to these penalties, Australia indicates that there are
general offence provisions in Australian tax law covering a failure to provide information
or failure to give information in the manner it is required under taxation law.* There are
also a range of other tax offences that may be relevant to enforcing the obligations of
Ultimate Parent Entities or other Constituent Entities with filing obligations.*

23. There are no specific processes to take appropriate measures in case Australia is
notified by another jurisdiction that it has reason to believe with respect to a Reporting
Entity that an error may have led to incorrect or incomplete information reporting or that
there is non-compliance of a Reporting Entity with respect to its obligation to file a
ChC report. Australia notes that notifications may be provided under relevant Competent
Authority Agreements and identified errors, incorrect information or other non-
compliance would be subject to action using the enforcement powers mentioned above.
As no exchange of CbC reports has yet occurred, no recommendation is made but this
aspect will be monitored.

Conclusion

24. In respect of paragraph 8 of the terms of reference (OECD, 2017b), Australia has
a domestic legal and administrative framework to impose and enforce ChC requirements
on MNE Groups whose Ultimate Parent Entity is resident for tax purposes in Australia.
Australia meets all the terms of reference relating to the domestic legal and administrative
framework, with the exception of the local filing conditions (paragraphs 8 (c) iv. a) of the
terms of reference, OECD 2017b).

Part B: The exchange of information framework
25. Part B assesses the exchange of information framework of the reviewed
jurisdiction. For this first annual peer review process, this includes reviewing certain

aspects of the exchange of information framework as specified in paragraph 9 (a) of the
terms of reference (OECD, 2017b).
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Summary of terms of reference: within the context of the exchange of information
agreements in effect of the reviewed jurisdiction, having QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites (paragraph 9 (a) of the terms of reference).

26. Australia has sufficient legal basis in its domestic legislation to automatically
exchange information on ChC reports: it is part of (i) the Multilateral Convention on
Mutual Administrative Assistance in Tax Matters: Amended by the 2010 Protocol
(OECD/Council of Europe, 2011), (signed on 3 November 2011, in force on 2 December
2012 and in effect for 2016) and (ii) multiple bilateral Double Tax Agreements and Tax
Information and Exchange Agreements (TIEAs).*” Australia indicates that negotiations
will occur to update TIEAs where necessary to facilitate automatic exchanges.

27. Australia signed the CbC MCAA on 27 January 2016 and submitted a full set of
notifications under section 8 of the CbC MCAA on 30 November 2016. It intends to have
the CbhC MCAA in effect with all other Competent Authorities that provide a notification
under paragraph (1) (e) of Section 8 of the same agreement. Australia also signed a
bilateral competent authority agreement (CAA) with the United States on 1 August 2017.
As of 12 January 2018, Australia has 51 bilateral relationships activated under the
CbC MCAA® or exchanges under a bilateral CAA. Australia has taken steps to have
Qualifying Competent Authority agreements in effect with jurisdictions of the
Inclusive Framework that meet the confidentiality, consistency and appropriate use
conditions (including legislation in place for fiscal year 2016). Against the backdrop of
the still evolving exchange of information framework, at this point in time Australia
meets the terms of reference relating to the exchange of information framework aspects
under review for this first annual peer review.

Conclusion

28. Against the backdrop of the still evolving exchange of information framework, at
this point in time Australia meets the terms of reference regarding the exchange of
information framework.

Part C: Appropriate use
29. Part C assesses the compliance of the reviewed jurisdiction with the appropriate

use condition. For this first annual peer review process, this includes reviewing certain
aspects of appropriate use.

Summary of terms of reference: (a) having in place mechanisms (such as legal or
administrative measures) to ensure CbC reports which are received through exchange of
information or by way of local filing are only used to assess high-level transfer pricing
risks and other BEPS-related risks, and, where appropriate, for economic and statistical
analysis; and cannot be used as a substitute for a detailed transfer pricing analysis of
individual transactions and prices based on a full functional analysis and a full
comparability analysis; and are not used on their own as conclusive evidence that transfer
prices are or are not appropriate; and are not used to make adjustments of income of any
taxpayer on the basis of an allocation formula (paragraphs 12 (a) of the terms of
reference).
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30. In order to ensure that a ChC report received through exchange of information or
local filing can be used only to assess high-level transfer pricing risks and other
BEPS-related risks, and, where appropriate, for economic and statistical analysis, and in
order to ensure that the information in a CbC report cannot be used as a substitute for a
detailed transfer pricing analysis of individual transactions and prices based on a full
functional analysis and a full comparability analysis; or is not used on its own as
conclusive evidence that transfer prices are or are not appropriate; or is not used to make
adjustments of income of any taxpayer on the basis of an allocation formula (including a
global formulary apportionment of income), Australia indicates that measures are in place
to ensure the appropriate use of information in all six areas identified in the OECD
Guidance on the appropriate use of information contained in Country-by-Country reports
(OECD, 2017a). It has provided details in relation to these measures, enabling it to
answer “yes” to the additional questions on appropriate use. It has also provided a copy of
its internal guidance on appropriate use.

31. There are no concerns to be reported for Australia in respect of the aspects of
appropriate use covered by this annual peer review process.
Conclusion

32. In respect of paragraph 12 (a) of the terms of reference (OECD, 2017b), there are
no concerns to be reported for Australia. Australia thus meets these terms of reference.
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Summary of recommendations on the implementation of Country-by-Country
Reporting

Aspect of the implementation that should

. Recommendation for improvement
be improved

PartA Domestic legal and It is recommended that Australia amend its rules or otherwise ensures that its administrative
administrative framework - practice operates in a way whereby local filing is only required in the circumstances contained in

Limitation on local filing the terms of reference.
obligation, conditions to require
local filing
PartB  Exchange of information
framework

PartC  Appropriate use

Notes

! Paragraph 8 of the terms of reference (OECD, 2017b).
2 Paragraph 8 (c) iv. a) of the terms of reference (OECD, 2017b).
3 Paragraph 9 (a) of the terms of reference (OECD, 2017b).

* These questions were circulated to all members of the Inclusive Framework following the release
of the Guidance on the appropriate use of information in CbhC reports on 6 September 2017, further

to the approval of the Inclusive Framework.
> Paragraph 12 (a) of the terms of reference (OECD, 2017b).

6 Primary law consists of the Country-by-Country reporting obligations imposed by Subdivision
815-E of the Income Tax Assessment Act 1997. The CbC Reporting obligations are dependent on
the concept of being a “significant global entity” (SGE) as provided by Subdivision 960-U of the

Income Tax Assessment Act 1997.

" Guidance consists of the following guidance released by the Australian Taxation Office (ATO):

(i) the Law Companion Guideline (LCG) 2015/3, Subdivision 815-E of the Income Tax
Assessment Act 1997: Country-by-Country reporting (17 Dec 2015); (ii) Country-by-Country
Reporting: Exemption Guidance (26 Sept 2016); (iii) Country-by-Country reporting: Questions
and Answers (30 Nov 2016) and (iv) “Country-by Country reporting” guidance (which was
released for consultation purposes to a range of taxpayers and tax adviser firms on 7 July 2017,
and was shared with the OECD Secretariat. The finalised guidance was released on 19 December
2017 and is now therefore considered a publicly available document). Australian indicates that the
guidance relating to exemptions and the draft guidance supersede the guidance provided in the

Law Companion Guideline.

® The « summary of terms of reference » is provided to facilitate the reading of the report.
Reference should be made to the exact wording of the terms of reference published in February

2017 (OECD, 2017b).

% See sections 960-555 and 960-560 of Subdivision 960-U of the Income Tax Assessment Act

1997.

19 See section 960-555 (3) of the Income Tax Assessment Act 1997.

! See section 960-555 (1) and (2) of the Income Tax Assessment Act 1997.
12 See section 815-355 (1) (@) of the Income Tax Assessment Act 1997.
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B See question 1V. 1. “Impact of currency fluctuations on the agreed EUR 750 million threshold
(June 2016) of the “Guidance on the Implementation of Country-by-Country Reporting”
(OECD, 2018).

1 “Country-by Country reporting” guidance which was released to a range of identified taxpayers
and tax advisers in Australia on 19 December 2017 and is therefore considered a publicly available
document.

% In addition, Australia’s update guidance published on 19 December 2017 includes instructions
to file a CbC report. It provides that the structure and content of the CbC report can be found in
Annex 1l of the Action 13 Report (OECD, 2015, paragraph 94 of the guidance). The guidance
summarises the main points that need to be considered and provides some Australian context. It
also provides for definitions and instructions for CbC Reporting in the Australian context. The
guidance notably includes the definition of a “Constituent Entity” is reflected in this draft guidance
and includes the reference to (1) “any separate business unit of the group that is included in the
Consolidated Financial Statements of the group for financial reporting purposes, or would be so
included if equity interests in such business unit of the group were traded on a public securities
exchange; (2) any such business unit that is excluded from the group’s Consolidated Financial
Statements solely on size or materiality grounds; and any permanent establishment of any separate
business unit of the group included in (1) or (2) above provided the business unit prepares a
separate financial statement for such permanent establishment for financial reporting, regulatory,
tax reporting, or internal management control purposes”.

% 1t is noted that the minimum standard does not envisage any exemptions from filing the
CbC report (paragraph 55 of the Action 13 Report, OECD 2015).

17 See section 815-365 and 815-355 (1) (c) of the Income Tax Assessment Act 1997.

8 Eor example, an exemption would be granted when a CbC report is filed by a UPE in its country
of residence and the ChC report is exchanged with Australia. Individual exemptions may also be
granted where a parent company is not engaged in cross border dealings with other Constituent
Entities resident in other jurisdictions and thus a CbC report would not be exchanged with any
other jurisdiction (being noted that CbC requirements are also imposed on standalone companies
in Australia).

19 Country-by-Country Reporting: Exemption Guidance (26 September 2016)

% 1t is also noted that dormant entities may be eligible for a filing exemption under certain
conditions: this would apply to a dormant entity for a reporting period when the entity is the only
Australian presence (entity or PE) of the global group and the entity has notified the tax authorities
that no income tax return is required for the income year (section 3.10 of the Country-by-country
reporting guidance). Australia indicates that section 3.10 of the guidance is directed solely at
MNE Groups with a foreign (non-Australian) Ultimate Parent Entity (local filing). The criteria
specified in the guidance would, in an Australian context, exclude Australian Ultimate Parent
Entities. An MNE Group with an Australian Ultimate Parent Entity is very unlikely to be both a
dormant and sole presence of the group in Australia, but in any case even if such a scenario could
be imagined the entity would still be required to lodge an Australian income tax return and would
therefore not qualify for the concession. It is therefore not possible that an Australian Ultimate
Parent Entity group can qualify for this CbC lodgement concession. Australia indicates that should
any confusion be detected in this area, the text of the guidance would be made more explicit in a
future revision of the guidance. This will be monitored.

In addition, it is noted that a filing exemption can be requested by an entity, with a foreign global
parent entity, which is an SGE in an income year and it is wound up during the year or, if the
Australian presence was a PE, it ceased to be a PE during the year. Australia indicates that section
3.11 of the guidance is also solely directed at MNE Groups with a foreign (non-Australian)
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ultimate parent entity (local filing). This is very explicit in the text by addressing it to “an entity
with a foreign global parent entity”. This concession is also not available to an MNE group with an
Australian Ultimate Parent Entity.

2L It is noted that the minimum standard does not envisage any exemptions from filing the
CbC report (paragraph 55 of the Action 13 Report, OECD, 2015).

22 See paragraphs 41 and 42 of the “Country-by Country reporting” guidance which was released
for consultation purposes to a range of taxpayers and tax adviser firms on 7 July 2017, and was
shared with the OECD Secretariat.

% See Schedule 4 — CbC Reporting part 2 ‘Application” of the “Tax Laws Amendment
(Combating Multinational Tax Avoidance) Bill 2015.

# It is noted that the Commissioner may allow an Australian resident entity to use a 12 month
period other than its income year (a “replacement reporting period”). If requested in writing, the
Commissioner may approve the use of a 12 month period aligned with the foreign GPE’s income
year.

% See paragraph (2) of section 815-355 of Subdivision 815-E of the Income Tax Assessment Act
1997 and Law Companion Guideline 2015/3 paragraph 23.

% See paragraph (1) of section 815-355 of Subdivision 815-E of the Income Tax Assessment Act
1997; Law Companion Guideline 2015/3 paragraph 34; Country-by-Country reporting - Questions
and Answers, question 2.1.; and Country-by-Country Reporting: Exemption Guidance.

%7 See Country-by-Country Reporting: Exemption Guidance, paragraph 20, first item.

% See Law Companion Guideline 2015/3 paragraph 34; Country-by-Country reporting - Questions
and Answers, question 2.1.; and Country-by-Country Reporting: Exemption Guidance, paragraph
20, second item.

% gee Country-by-Country Reporting: Exemption Guidance, paragraph 20, second item.

%0 Systemic Failure” in paragraph 21 of the terms of reference (OECD, 2017) refers to a
suspension of automatic exchange for reasons other than those in accordance with the terms of the
agreement or persistent failure to automatically provide the CbC reports.

3 According to Australia’s legislation, local filing may apply to a foreign resident who operates an
Australian permanent establishment (See paragraph (1) (iv) of section 815-355 of Subdivision
815-E of the Income Tax Assessment Act 1997): it is however unclear whether permanent
establishments in Australia are considered “resident for tax purposes”, as per paragraph 8 (c) i. of
the terms of reference (OECD, 2017).

% See Country-by-Country reporting - Questions and Answers, question 2.4.: if a surrogate
entity’s jurisdiction exchanges information with Australia automatically, and the surrogate entity
has filed the CbC report in that jurisdiction, Australia will not seek the CbC report from the entity
in Australia.

* See question 2.1. of the Guidance “Country-by-Country reporting - Questions and Answers”
(17 December 2015 and updated on 30 November 2016). Australia also indicates that taxpayers
must, from 2017, notify in their tax return whether they are an SGE. Those notifications will be
used as an indication of an obligation to file a CbC report and this data will be periodically
checked against CbC report lodgements (or receipt of CbC reports on exchange). In addition, data
analysis has been done and will continue to be updated to identify the total population of SGEs
including any that might not notify the ATO as such.
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% Australia indicates that from 1 July 2017 the failure to lodge penalty for an SGE is
AUD 105 000 for each period of 28 days or part of a period of 28 days delay, to a maximum of
AUD 525 000. Also from 1 July 2017, the administrative penalty for a false or misleading
statement starts from AUD 4 200 when no tax shortfall is caused by the statement or, if a tax
shortfall arose as a result of the statement, a percentage of the tax shortfall at standard tiers ranging
up to 75% of the tax as a penalty.

% See section 8C of the Taxation Administration Act 1953. Penalties apply on conviction and
penalties escalate on multiple convictions to potential imprisonment for a period up to 12 months.
Persons involved in the management of an offending corporation may be deemed liable for the
offence. These general offences are regularly prosecuted for more egregious failures to comply
with tax obligations. There is no experience in relation to CbC reports to date.

% For example, making false or misleading statements or recklessly making false or misleading
statements. A court order may be obtained to order compliance, with penalties for not complying
with court orders potentially including imprisonment.

¥ Australia reports Tax Treaties with: Argentina, Austria, Belgium, Canada, Chile, China
(People’s Republic of), Czech Republic, Denmark, Fiji, Finland, France, Germany, Hungary,
India, Indonesia, Ireland, Italy, Japan, Kiribati, Korea, Malaysia, Malta, Mexico, Netherlands,
New Zealand, Norway, Papua New Guinea, Philippines, Poland, Romania, Russia, Singapore,
Slovakia, South Africa, Spain, Sri Lanka, Sweden, Switzerland, Chinese Taipei, Thailand, Turkey,
United Kingdom, United States and Viet Nam.

% It is noted that a few Qualifying Competent Authority agreements are not in effect with
jurisdictions of the Inclusive Framework that meet the confidentiality condition and have
legislation in place: this may be because the partner jurisdictions considered do not have the
Convention in effect for the first reporting period, or may not have listed Australia in their
notifications under Section 8 of the CbC MCAA.
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Austria

Summary of key findings

1. Consistent with the agreed methodology this first annual peer review covers:
(i) the domestic legal and administrative framework, (ii) certain aspects of the exchange
of information framework as well as (iii) certain aspects of the confidentiality and
appropriate use of CbC reports. Austria’s implementation of the Action 13 minimum
standard meets all applicable terms of reference, except that it raises one definitional
issue in relation to its domestic legal and administrative framework. The report, therefore,
contains one recommendation to address this issue.

Part A: Domestic legal and administrative framework

2. Austria has rules (primary law) that impose and enforce CbC requirements on the
Ultimate Parent Entity of a multinational enterprise group (“MNE” Group) that is resident
for tax purposes in Austria. The first filing obligation for a CbC report in Austria
commences in respect of fiscal years beginning on 1 January 2016 or later. Austria meets
all the terms of reference relating to the domestic legal and administrative framework,"
with the exception of:

e the definition of an “MNE Group” which should be clarified.?

Part B: Exchange of information framework

3. Austria is a signatory to the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011) which is in effect for 2016, and is also a signatory of the CbC MCAA, it
has provided its notifications under Section 8 of this agreement and intends to have the
CbC MCAA in effect with a large number of other signatories of this agreement which
provide notifications under the same agreement. As of 12 January 2018, Austria has
53 bilateral relationships activated under the CbhC MCAA or exchanges under the EU
Council Directive (2016/881/EU). Austria has taken steps to have Qualifying Competent
Authority agreements in effect with jurisdictions of the Inclusive Framework that meet
the confidentiality, consistency and appropriate use conditions (including legislation in
place for fiscal year 2016). Against the backdrop of the still evolving exchange of
information framework, at this point in time Austria meets the terms of reference relating
to the e3xchange of information framework aspects under review for this first annual peer
review.

Part C: Appropriate use

4, There are no concerns to be reported for Austria. Austria indicates that measures
are in place to ensure the appropriate use of information in all six areas identified in the
OECD Guidance on the appropriate use of information contained in Country-by-Country
reports (OECD, 2017a). It has provided details in relation to these measures, enabling it
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to answer “yes” to the additional questions on appropriate use.* Austria meets the terms

of reference relating to the appropriate use aspects under review for this first annual peer
i 5

review.

Part A: The domestic legal and administrative framework

5. Part A assesses the domestic legal and administrative framework of the reviewed
jurisdiction by reviewing the (a) parent entity filing obligation, (b) the scope and timing
of parent entity filing, (c) the limitation on local filing obligation, (d) the limitation on
local filing in case of surrogate filing and (e) the effective implementation.

6. Austria has primary law in place which implements the BEPS Action 13
minimum standard, establishing the necessary requirements, including the filing and
reporting obligations.® Austria issued explanatory remarks to the government bill which
has now become the Federal Act containing the primary legislation pertaining to ChC
Reporting.” It has also issued guidance.®

(a) Parent entity filing obligation

Summary of terms of reference:’ Introducing a CbC filing obligation which applies to
Ultimate Parent Entities of MNE Groups above a certain threshold of revenue, whereby
all required Constituent Entities of the MNE Group are included in the CbC report and no
entity is excluded from CbC Reporting other than permitted (paragraph 8 (a) of the terms
of reference).

7. Austria has introduced a domestic legal and administrative framework which
imposes a ChC filing obligation on Ultimate Parent Entities’® of MNE Groups which
have a consolidated group revenue above a certain threshold, whereby all required
Constituent Entities of the MNE Group are included in the CbC report and no entity is
excluded from CbC Reporting other than permitted by the Action 13 report (OECD, 2015).

8. There is no definition of “Group” in Austria’s legislation but there is a definition
of an “MNE Group” which refers to any “group of Constituent Entities that includes two
or more enterprises the tax residence for which is in different countries or jurisdictions
and which are related through ownership or control (...)”. It is unclear whether this
definition captures the situation where a MNE Group would include an enterprise that is
resident for tax purposes in one jurisdiction and is subject to tax with respect to the
business carried out through a permanent establishment in another jurisdiction,* as
described in paragraph 15 of the terms of reference (OECD, 2017b). It is thus
recommended that Austria amend or otherwise clarify the definition of an MNE Group to
include the situation of an enterprise that is resident for tax purposes in one jurisdiction
and is subject to tax with respect to the business carried out through a permanent
establishment in another jurisdiction.*

(b) Scope and timing of parent entity filing

Summary of terms of reference: Providing that the filing of a CbC report by an Ultimate
Parent Entity commences for a specific fiscal year; includes all of, and only, the
information required; and occurs within a certain timeframe; and the rules and guidance
issued on other aspects of filing requirements are consistent with, and do not circumvent,
the minimum standard (paragraph 8 (b) of the terms of reference).
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9. The first filing obligation for a CbC report in Austria commences in respect of
periods commencing on or after 1 January 2016.*® The CbC report must be filed within
12 months after the end of the period to which the ChC report of the MNE Group
relates.™

10. No inconsistencies were identified with respect to the scope and timing of parent
entity filing.™

(c) Limitation on local filing obligation

Summary of terms of reference: If local filing requirements have been introduced, that
such requirements may apply only to Constituent Entities which are tax residents in the
reviewed jurisdiction, whereby the content of the CbC report does not contain more than
that required from an Ultimate Parent Entity, whereby the reviewed jurisdiction meets the
confidentiality, consistency and appropriate use requirements, whereby local filing may
only be required under certain conditions and whereby one Constituent Entity of an MNE
Group in the reviewed jurisdiction is allowed to file the CbC report, satisfying the filing
requirement of all other Constituent Entities in the reviewed jurisdiction (paragraph 8 (c)
of the terms of reference).

11. Austria has introduced local filing requirements as from the reporting period
starting on or after 1 January 2017.1

12. With respect to the conditions under which local filing may be required
(paragraph 8 (c) iv. b) of the terms of reference, OECD, 2017b), under Austria’s
legislation,*” local filing applies where an MNE group has a Constituent Entity resident in
Austria which is not the Ultimate Parent Entity of the group, and the jurisdiction of
residence of the ultimate parent entity of the MNE group does not have a Qualifying
Competent Authority Agreement (QCAA) in effect to which Austria is a Party on or
before the end of 12months after the end of the reporting fiscal year.
Paragraph 8 (c) iv. b) of the terms of reference (OECD, 2017b) provides that a
jurisdiction may require local filing if "the jurisdiction in which the Ultimate Parent
Entity is resident for tax purposes has a current International Agreement to which the
given jurisdiction is a Party but does not have a Qualifying Competent Authority
Agreement in effect to which this jurisdiction is a Party by the time for filing the Country-
by-Country Report™. This is narrower than the above condition in Austria’s legislation.
Under Austria’s legislation, local filing may be required in circumstances where there is
no current international agreement between Austria and the residence jurisdiction of the
Ultimate Parent Entity, which is not permitted under the terms of reference. However,
Austria has clarified in its guidance published on 4 December 2017 that where there “is
not only a lack of a qualifying competent authority agreement regarding exchange of a
CDbC report (e.g. in the form of the Multilateral Competent Authority Agreement on the
Exchange of CbC Reports; (...), but rather there is also a lack of a legal basis for an
Automatic Exchange of Information (e.g. in the form of a DTC or the Convention on
Mutual Administrative Assistance in Tax Matters, i.e. if a country has not yet acceded to
it, then there will be no sufficient grounds present to trigger the reporting obligations (see
EU Mutual Assistance Directive, Annex Ill, Section Il, 1.b.ii. in conjunction with Section
I1, 12)”. As such, no recommendation is made.

13. With respect to the conditions under which local filing may be required
(paragraph 8 (c) iv. c) of the terms of reference, OECD, 2017b), under Austria’s
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legislation, local filing applies where an MNE group has a Constituent Entity resident in
Austria which is not the Ultimate Parent Entity of the group, and "there has been a
systemic failure of the jurisdiction of tax residence of the Ultimate Parent Entity [i.e.]
although there was a Qualifying Competent Authority Agreement in place requiring the
automatic exchanges of the CbC report with that state or jurisdiction, such Automatic
Exchange of Information has been suspended (...)”. Paragraph 21 of the terms of
reference (OECD, 2017Db) refers to suspension “for reasons other than those that are in
accordance with the terms of that agreement”. This is narrower than the above condition
in Austria’s legislation. Under Austria’s legislation, local filing may be required in
circumstances where a suspension in accordance with the QCAA occurs. However,
Austria has clarified in its guidance published on 4 December 2017 that where the
Automatic Exchange of Information has been discontinued based on the options provided
in the qualifying competent authority agreement regarding exchange of a ChC report
(e.g. in the form of the Multilateral Competent Authority Agreement on the Exchange of
CbC Reports (...), then this is not deemed to be a “failure” to exchange information (...).
Thus, to trigger the reporting obligation of a Constituent Entity of an MNE group with its
ultimate parent entity in the country which has discontinued reporting, what would be
required is a discontinuation of the automatic exchange of CbC reports for reasons other
than those provided in the terms of the qualifying agreement (see EU Mutual Assistance
Directive, Annex Ill, Section I, 14). However, the country which “has failed to a
significant extent or entirely failed” to comply with the qualifying agreement, for
example because it has breached the duties of confidentiality or it has made inappropriate

use of the information will be deemed to suffer a systemic failure”.'®

14. No other inconsistencies were identified with respect to the limitation on local
filing obligations.” %

(d) Limitation on local filing in case of surrogate filing

Summary of terms of reference: If local filing requirements have been introduced, that
local filing will not be required when there is surrogate filing in another jurisdiction when
certain conditions are met (paragraph 8 (d) of the terms of reference).

15. Austria’s local filing requirements will not apply if there is surrogate filing in
another jurisdiction by an MNE Group.! It is noted that Austria’s legislation provides for
a number of conditions when a Surrogate Parent Entity is resident in a jurisdiction outside
the European Union, which notably reflect the conditions under paragraphs 8 (d) i. ii. iii.
v. and vi. of the terms of reference (OECD, 2017b). However, the term “Jurisdiction of
Tax Residence” is then defined by Austrian rules as the “country or jurisdiction in which
the registered office or headquarters of a Constituent Entity is located. For the purpose of
this Federal Act, a permanent establishment is deemed to have its residence in the
jurisdiction in which it is physically located”.?> When applying to the conditions for
Surrogate filing which is not an Austrian entity, these provisions may however limit the
concept of tax residency for the Surrogate Parent Entity, which should usually be defined
by the jurisdiction of which the Surrogate Parent Entity is a tax resident. This may result
in unintended consequences (see comments above in the section relating to limitation on
local filing). However, to address this issue, Austria has clarified in its guidance
published on 4 December 2017 that where a Constituent Entity’s registered office and
management headquarters are located in different countries (dual residence), then the tie-
breaker rule under the applicable double taxation convention (DTC) will be used to
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determine the jurisdiction of tax residence. Where there is no applicable DTC, then
residence will be determined based on the place of effective management. As such, no
recommendation is made.

16. No other inconsistencies were identified with respect to the limitation on local
filing in case of surrogate filing.

(e) Effective implementation

17. Austria has legal mechanisms in place to enforce compliance with the minimum
standard. There are notification mechanisms in place that apply to the Ultimate Parent
Entity and the Surrogate Parent Entity.”® There are also penalties in place in relation to the
filing of a ChC report:** (i) penalties for failure to file (ii) penalty for late filing and (iii)
penalties for filing inaccurate information.

18. There are no specific processes in place that would allow Austria to take
appropriate measures in case it is notified by another jurisdiction that such other
jurisdiction has reason to believe that an error may have led to incorrect or incomplete
information reporting by a Reporting Entity or that there is non-compliance of a
Reporting Entity with respect to its obligation to file a CbC report. Austria indicates that
audit processes would apply in cases where no CbC Report was transmitted. As no
exchange of CbC reports has yet occurred, no recommendation is made but this aspect
will be further monitored.

Conclusion

19. In respect of paragraph 8 of the terms of reference (OECD, 2017b), Austria has a
domestic legal and administrative framework to impose and enforce CbC requirements on
MNE Groups whose Ultimate Parent Entity is resident for tax purposes in Austria.
Austria meets all the terms of reference relating to the domestic legal and administrative
framework, with the exception of the definition of an MNE Group (paragraphs 8 (a) i. and
iii. and paragraph 15 of the terms of reference, OECD, 2017D).

Part B: The exchange of information framework

20. Part B assesses the exchange of information framework of the reviewed
jurisdiction. For this first annual peer review process, this includes reviewing certain
aspects of the exchange of information framework as specified in paragraph 9 (a) of the
terms of reference (OECD, 2017b).

Summary of terms of reference: within the context of the exchange of information
agreements in effect of the reviewed jurisdiction, having QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites (paragraph 9 (a) of the terms of reference).

21. Austria has domestic legislation that permits the automatic exchange ChC reports.
It is a Party to (i) the Multilateral Convention on Mutual Administrative Assistance in Tax
Matters: Amended by the 2010 Protocol (OECD/Council of Europe, 2011) (signed on
29 May 2013, in force on 1 December 2014 and in effect for 2016) and (ii) multiple
Double Tax Conventions (DTC) and tax information exchange agreements (TIEA) which
provide for Automatic Exchange of Information.?® It also implemented the Council
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Directive (EU) 2016/881 of 25 May 2016, amending Directive 2011/16/EU as regards
mandatory Automatic Exchange of Information in the field of taxation (DAC4).%°

22. Austria signed the CbC MCAA on 27 January 2016 and submitted a full set of
notifications under section 8 of the CbC MCAA on 20 April 2017. It intends to have the
CbC MCAA in effect with a large number of other signatories of this agreement which
provide notifications under Section 8(1)(e) of the same agreement. As of 12 January
2018, Austria has 53 bilateral relationships activated under the CbC MCAA. Austria has
taken steps to have Qualifying Competent Authority agreements in effect with
jurisdictions of the Inclusive Framework that meet the confidentiality, consistency and
appropriate use conditions (including legislation in place for fiscal year 2016).%" Against
the backdrop of the still evolving exchange of information framework, at this point in
time, Austria meets the terms of reference relating to the exchange of information
framework aspects under review for this first annual peer review.

Conclusion

23. Against the backdrop of the still evolving exchange of information framework, at
this point in time Austria meets the terms of reference regarding the exchange of
information framework.

Part C: Appropriate use

24, Part C assesses the compliance of the reviewed jurisdiction with the appropriate
use condition. For this first annual peer review process, this includes reviewing certain
aspects of appropriate use.

Summary of terms of reference: (a) having in place mechanisms (such as legal or
administrative measures) to ensure ChC reports which are received through exchange of
information or by way of local filing are only used to assess high-level transfer pricing
risks and other BEPS-related risks, and, where appropriate, for economic and statistical
analysis; and cannot be used as a substitute for a detailed transfer pricing analysis of
individual transactions and prices based on a full functional analysis and a full
comparability analysis; and are not used on their own as conclusive evidence that transfer
prices are or are not appropriate; and are not used to make adjustments of income of any
taxpayer on the basis of an allocation formula (paragraphs 12 (a) of the terms of
reference).

25. In order to ensure that a CbhC report received through exchange of information or
local filing can be used only to assess high-level transfer pricing risks and other
BEPS-related risks, and, where appropriate, for economic and statistical analysis, and in
order to ensure that the information in a CbC report cannot be used as a substitute for a
detailed transfer pricing analysis of individual transactions and prices based on a full
functional analysis and a full comparability analysis; or is not used on its own as
conclusive evidence that transfer prices are or are not appropriate; or is not used to make
adjustments of income of any taxpayer on the basis of an allocation formula (including a
global formulary apportionment of income), Austria indicates that measures are in place
to ensure the appropriate use of information in all six areas identified in the OECD
Guidance on the appropriate use of information contained in Country-by-Country reports
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(OECD, 2017a). It has provided details in relation to these measures, enabling it to
answer “yes” to the additional questions on appropriate use.

Conclusion

26. In respect of paragraph 12 (a) of the terms of reference (OECD, 2017b), there are
no concerns to be reported for Austria. Austria thus meets the terms of reference.
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Summary of recommendations on the implementation of Country-by-Country
Reporting

Aspect of the implementation that should be improved Recommendation for improvement
Part A Domestic legal and administrative framework - It is recommended that Austria amend or otherwise clarify the definition of
Parent entity filing obligation definition of "MNE an MNE Group to include the situation of an enterprise that is resident for
Group" tax purposes in one jurisdiction and is subject to tax with respect to the
business carried out through a permanent establishment in another
jurisdiction.
Part B Exchange of information framework
Part C Appropriate use
Notes

! Paragraph 8 of the terms of reference (OECD, 2017b).
2 Paragraphs 8 a) i. and iii. and paragraph 15 of the terms of reference (OECD, 2017b).
3 Paragraph 9 (a) of the terms of reference (OECD, 2017b).

* These questions were circulated to all members of the Inclusive Framework following the release
of the Guidance on the appropriate use of information in CbC reports on 6 September 2017, further
to the approval of the Inclusive Framework.

° Paragraph 12 (a) of the terms of reference (OECD, 2017b).

6 Primary law consists of the Federal Act on Standardised Transfer Pricing Documentation in its
version of 8 March 2017, including three annexes.

" Austria specifies that, with respect to CbC Reporting, those explanatory remarks draw on the
General instructions for filling in the CbC report of the EU Directive: no translation in English was
provided, but Austria confirmed that the core part of these explanatory remarks in respect of CbC
Reporting are a copy of the “General Instructions for filling in the CbC report of the respective EU
Directive. Therefore, for the purposes of this review, the Annex (including Sections I, Il and 111) of
the European Union (EU) Council Directive 2016/881/EU has been taken into account.

® See “Guidance on Transfer Pricing Documentation” published on 4 December 2017

(BMF-010221/0519-1V//8/2017).

% The « summary of terms of reference » is provided to facilitate the reading of the report.
Reference should be made to the exact wording of the terms of reference published in February
2017 (OECD, 2017b).

01t is noted that the definition of an “Ultimate Parent Entity” refers to the requirement on the
Ultimate Parent Entity to prepare Consolidated Financial Statements under accounting principles
generally applied in its “country or Jurisdiction of Tax Residence”. The definition of a Jurisdiction
of Tax Residence refers to the “country or jurisdiction of the registered head office or
headquarters”. However, Austria confirms that (i) an entity which has its registered office outside
Austria, but is tax resident in Austria, would be required to file a CbC Report in Austria; and
(ii) an entity which has its registered office in Austria, but is tax resident in another country that
applies CbC Reporting, would not be required to file a CbC Report in Austria.

1 See paragraph 2.1. of the Federal Act on Standardised Transfer Pricing Documentation for the
definition of “MNE Group”.
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12 Paragraphs 8 (a) i. and iii. and paragraph 15 of the terms of reference (OECD, 2017b).
13 See paragraph 15 of the Federal Act on Standardised Transfer Pricing Documentation.

4 See paragraph 8 of the Federal Act on Standardised Transfer Pricing Documentation.

%5 It is noted that Austria’s “Guidance on Transfer Pricing Documentation” published on

4 December 2017 includes a general statement stating that “the OECD “Guidance on the
Implementation of Country-by-Country Reporting” (which may be downloaded from
www.oecd.org/ctp/guidance-on-the-implementation-of-country-by-country-reporting-beps-action-
13.pdf) should be used as an aid in interpretation and application. These documents are updated
on an ongoing basis at OECD level”.

16 See paragraphs 5 (1) and (2) and 15 of the Federal Act on Standardised Transfer Pricing
Documentation.

7 See paragraphs 5.1. (2) of the Federal Act on Standardised Transfer Pricing Documentation.

'8 1t is noted that the breach of confidentiality or appropriate use conditions would rather constitute
cases of “significant non-compliance”. Guidance from the OECD is currently being developed and
it would be expected that Austria would update its guidance if necessary, to ensure consistency
with OECD guidance.

1t is noted that Austria’s legislation provides that, in order to satisfy its reporting obligations, the
Constituent Entity shall request its Ultimate Parent Entity to provide it with all information
required to enable it to meet its obligations to file a country-by-country report. If despite this the
Ultimate Parent Entity does not provide such information, the Constituent Entity must report this
to the tax administration and must file a country-by-country report containing all information
available to it.

20 With respect to the conditions under which local filing may be required (paragraph 8 (c) iv. a) of
the terms of reference (OECD, 2017)), under Austria’s legislation, local filing applies to any
Constituent Entity resident in Austria if the Ultimate Parent Entity is not obligated to file a
Country-by-Country Report in its Jurisdiction of Tax Residence. However, the term “Jurisdiction
of Tax Residence” is defined by Austrian rules as the “country or jurisdiction in which the
registered office or headquarters of a Constituent Entity is located. For the purpose of this Federal
Act, a permanent establishment is deemed to have its residence in the jurisdiction in which it is
physically located”. This may result in unintended consequences whereby an Ultimate Parent
Entity may be a resident for tax purposes in a jurisdiction A based on the criteria of effective place
of management, but may have its registered office in another jurisdiction B. This Ultimate Parent
Entity would be a tax resident of Jurisdiction A which (as an assumption) has CbC requirements in
place; however, because the Austrian rules refer to the Jurisdiction B where the entity has its office
registered (as an assumption, Jurisdiction B does not have CbC requirements in place), the
Constituent Entity of the MNE Group may suffer local filing requirements in Austria due to the
fact that its Ultimate Parent Entity is considered a tax resident in Jurisdiction B (which does not
have CbC requirements in place) from the perspective of Austria.

In addition, although the wording used is not the same, a similar issue may also exist in the context
of the second condition for local filing stated in Austria’s legislation (which reads as follows: “As
of the time of the obligation to submit a Country-by-Country Report within the meaning of § 8 (1),
there is no Qualifying Competent Authority Agreement regarding exchange of a Country-by-
Country Report in the jurisdiction in which the Ultimate Parent Entity is resident”.

Finally, the same type of issue was identified in respect of the third condition for local filing in
Austria’s legislation (which reads as follows “There has been a systemic failure of the Jurisdiction
of Tax Residence of the Ultimate Parent Entity. This will be the case where, although there was a
Qualifying Competent Authority Agreement in place requiring automatic exchange of the Country-
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by-Country Report with that state or jurisdiction, such Automatic Exchange of Information has
been suspended or the automatic forwarding of Country-by-Country Reports otherwise failed to
take place for an extended period of time ”). This wording may result in unintended consequences
whereby an Ultimate Parent Entity of an MNE Group may be resident for tax purposes in a
jurisdiction A based on the criteria of effective place of management, but may have its registered
office in another jurisdiction B. This Ultimate Parent Entity would be a tax resident of Jurisdiction
A which has a QCAA with Austria and where no systemic failure occurs (as an assumption);
however, because the Austrian rules refer to the Jurisdiction B where the entity has its office
registered (as an assumption, Jurisdiction B has systemic failure), the Constituent Entity of the
MNE Group may suffer local filing requirements in Austria due to the fact that its Ultimate Parent
Entity is considered as tax resident in Jurisdiction B (which has systemic failure) from the
perspective of Austria.

To address these issues, Austria has clarified in its guidance published on 4 December 2017 that
where a Constituent Entity’s registered office and management headquarters are located in
different countries (dual residence), then the tie-breaker rule under the applicable double taxation
convention (DTC) will be used to determine the jurisdiction of tax residence. Where there is no
applicable DTC, then residence will be determined based on the place of effective management.

! See paragraph 5 (3) of the Federal Act on Standardised Transfer Pricing Documentation.
%2 See paragraph 2 (5) of the Federal Act on Standardised Transfer Pricing Documentation

% See paragraph 4 of the Federal Act on Standardised Transfer Pricing Documentation which also
applies to all Constituent Entities resident in Austria.

# See paragraph 9 of the Federal Act on Standardised Transfer Pricing Documentation which
states that the rules applicable to the collection of taxes shall apply mutatis mutandis. Austria
makes reference to Sec. 49a Finanzstrafgesetz (Austrian Financial Criminal Code): violation of the
obligation to transmit the CbC Report (i.e.: late/no or incorrect filing): a deliberate violation
triggers a fine up to EUR 50 000; a grossly negligent violation triggers a fine up to EUR 25 000. In
addition to Sec. 49a Finanzstrafgesetz, Austria indicates that there is a general rule in the Austrian
Federal Fiscal Code (Sec. 111(1) Bundesabgabenordnung) providing for the compulsory
enforcement of legal obligations by tax authorities. According to that general provision each
“penalty” must not exceed EUR 5 000.

% Austria indicates that the Federal Ministry of Finance maintains a list of jurisdictions with which

an exchange of information instruments exists in tax matters;
https://english.bmf.gv.at/taxation/The-Austrian-Tax-Treaty-Network.html  (accessed 10 April
2018).

% This is also the purpose of the Federal Act on Standardised Transfer Pricing Documentation.

2" It is noted that a few Qualifying Competent Authority agreements are not in effect with
jurisdictions of the Inclusive Framework that meet the confidentiality condition and have
legislation in place: this may be because the partner jurisdictions considered do not have the
Convention in effect for the first reporting period, or may not have listed Austria in their
notifications under Section 8 of the CbC MCAA.
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Barbados

Summary of key findings

1. Consistent with the agreed methodology this first annual peer review covers:
(i) the domestic legal and administrative framework, (ii) certain aspects of the exchange
of information framework as well as (iii) certain aspects of the confidentiality and
appropriate use of CbC reports. Barbados does not yet have a legal and administrative
framework in place to implement CbC Reporting. It is recommended that Barbados
finalise its domestic legal and administrative framework in relation to CbC requirements
as soon as possible (taking into account its particular domestic legislative process) and
put in place an exchange of information framework as well as measures to ensure
appropriate use.

Part A: Domestic legal and administrative framework

2. Barbados does not yet have a complete domestic legal and administrative
framework to impose and enforce CbC requirements on the Ultimate Parent Entity of an
MNE Group that is resident for tax purposes in Barbados. Barbados notes that it is
currently in the initial process of drafting legislation and expects this to come into effect
in October 2018. It is recommended that Barbados take steps to implement a domestic
legal and administrative framework to impose and enforce CbC requirements as soon as
possible taking into account its particular domestic legislative process.*

Part B: Exchange of information framework

3. Barbados is a signatory to the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011) (signed on 28 October 2015, in force on 1 November 2016). It is not a
signatory to the CbC MCAA. Barbados does not have bilateral relationships activated
under the CbC MCAA. In respect of the terms of reference (OECD, 2017) under review,?
it is recommended that Barbados take steps to sign the CbC MCAA or bilateral CAAs
and have QCAA:s in effect with jurisdictions of the Inclusive Framework which meet the
confidentiality, consistency and appropriate use prerequisites. It is however noted that
Barbados will not be exchanging CbC reports in 2018.

Part C: Appropriate use

4. In respect of the terms of reference under review,® Barbados does not yet have
measures in place relating to appropriate use. It is recommended that Barbados take steps
to ensure that the appropriate use condition is met ahead of the first exchanges of
information. It is however noted that Barbados will not be exchanging CbC reports in
2018.
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Part A: The domestic legal and administrative framework

5. Part A assesses the domestic legal and administrative framework of the reviewed
jurisdiction by reviewing the (a) parent entity filing obligation, (b) the scope and timing
of parent entity filing, (c) the limitation on local filing obligation, (d) the limitation on
local filing in case of surrogate filing and (e) the effective implementation of
CbC Reporting.

6. Barbados does not yet have legislation in place to implement the BEPS Action 13
minimum standard.

(a) Parent entity filing obligation

Summary of terms of reference:* Introducing a CbC filing obligation which applies to
Ultimate Parent Entities of MNE Groups above a certain threshold of revenue, whereby
all required Constituent Entities of the MNE Group are included in the CbC report and no
entity is excluded from CbC Reporting other than permitted (paragraph 8 (a) of the terms
of reference).

(b) Scope and timing of parent entity filing

Summary of terms of reference: Providing that the filing of a CbC report by an Ultimate
Parent Entity commences for a specific fiscal year; includes all of, and only, the
information required; and occurs within a certain timeframe; and the rules and guidance
issued on other aspects of filing requirements are consistent with, and do not circumvent,
the minimum standard (paragraph 8 (b) of the terms of reference).

(c) Limitation on local filing obligation

Summary of terms of reference: If local filing requirements have been introduced, that
such requirements may apply only to Constituent Entities which are tax residents in the
reviewed jurisdiction, whereby the content of the CbC report does not contain more than
that required from an Ultimate Parent Entity, whereby the reviewed jurisdiction meets the
confidentiality, consistency and appropriate use requirements, whereby local filing may
only be required under certain conditions and whereby one Constituent Entity of an MNE
Group in the reviewed jurisdiction is allowed to file the CbC report, satisfying the filing
requirement of all other Constituent Entities in the reviewed jurisdiction (paragraph 8 (c)
of the terms of reference).

(d) Limitation on local filing in case of surrogate filing

Summary of terms of reference: If local filing requirements have been introduced, that
local filing will not be required when there is surrogate filing in another jurisdiction when
certain conditions are met (paragraph 8 (d) of the terms of reference).
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(e) Effective implementation

Summary of terms of reference: Providing for enforcement provisions and monitoring
relating to CbC Reporting’s effective implementation including having mechanisms to
enforce compliance by Ultimate Parent Entities and Surrogate Parent Entities, applying
these mechanisms effectively, and determining the number of Ultimate Parent Entities
and Surrogate Parent Entities which have filed, and the number of Constituent Entities
which have filed in case of local filing (paragraph 8 (e) of the terms of reference).

7. Barbados does not yet have its legal and administrative framework in place to
implement CbC Reporting and thus does not implement CbC Reporting requirements for
the 2016 fiscal year.

8. Barbados notes that it is currently in the initial process of drafting legislation. The
process for passing the legislation is as follows:

e The initial request with drafting instructions will be sent to the drafters (Chief
Parliamentary Counsel);

e Upon receipt of the drafting instructions, the drafters will review them and draft
the legislation;

e The proposed legislation will be sent to the Barbados Revenue Authority who will
consult should any discrepancies arise until an agreement is reached; and

e Thereafter the agreed draft would be submitted for approval and passed by

Parliament.
9. Barbados expects the draft legislation to come into effect in October 2018.
10. It is recommended that Barbados finalise its domestic legal and administrative

framework in relation to CbC requirements as soon as possible, taking into account its
particular domestic legislative process.

Conclusion

11. In respect of paragraph 8 of the terms of reference (OECD, 2017), Barbados does
not yet have a complete domestic legal and administrative framework to impose and
enforce CbC requirements on the Ultimate Parent Entity of an MNE Group that is
resident for tax purposes in Barbados. It is recommended that Barbados finalise its
domestic legal and administrative framework in relation to CbC requirements as soon as
possible, taking into account its particular domestic legislative process.

Part B: The exchange of information framework

12. Part B assesses the exchange of information framework of the reviewed
jurisdiction. For this first annual peer review process, this includes reviewing certain
aspects of the exchange of information framework as specified in paragraph 9 (a) of the
terms of reference (OECD, 2017).

Summary of terms of reference: within the context of the exchange of information
agreements in effect of the reviewed jurisdiction, having QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites (paragraph 9 (a) of the terms of reference).
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13. Barbados does not have a domestic, legal basis to automatically exchange
information on CbC reports. Barbados is a Party to the Multilateral Convention on
Mutual Administrative Assistance in Tax Matters: Amended by the 2010 Protocol
(OECD/Council of Europe, 2011) (signed on 28 October 2015, in force on 1 November
2016, not in effect for 2016). It is not a signatory to the CbC MCAA. Barbados reports
that it has 36 bilateral Double Tax Agreements (DTAs) and five Tax Information
Exchange Agreements (TIEAS).”

14. As of 12 January 2018, Barbados does not yet have bilateral relationships
activated under the CbC MCAA or under bilateral CAAs. It is recommended that
Barbados take steps to sign the CbC MCAA or bilateral CAAs and have QCAAs in effect
with jurisdictions of the Inclusive Framework which meet the confidentiality, consistency
and appropriate use prerequisites. It is however noted that Barbados will not be
exchanging CbC reports in 2018.

Conclusion

15. In respect of the terms of reference under review, it is recommended that
Barbados take steps to sign the CbC MCAA or bilateral CAAs and have QCAAs in effect
with jurisdictions of the Inclusive Framework which meet the confidentiality, consistency
and appropriate use prerequisites. It is however noted that Barbados will not be
exchanging CbC reports in 2018.

Part C: Appropriate use
16. Part C assesses the compliance of the reviewed jurisdiction with the appropriate

use condition. For this first annual peer review process, this includes reviewing certain
aspects of appropriate use.

Summary of terms of reference: (a) having in place mechanisms (such as legal or
administrative measures) to ensure CbC reports which are received through exchange of
information or by way of local filing are only used to assess high-level transfer pricing
risks and other BEPS-related risks, and, where appropriate, for economic and statistical
analysis; and cannot be used as a substitute for a detailed transfer pricing analysis of
individual transactions and prices based on a full functional analysis and a full
comparability analysis; and are not used on their own as conclusive evidence that transfer
prices are or are not appropriate; and are not used to make adjustments of income of any
taxpayer on the basis of an allocation formula (paragraphs 12 (a) of the terms of
reference).

17. Barbados does not yet have measures in place relating to appropriate use. It is
recommended that Barbados take steps to ensure that the appropriate use condition is met
ahead of the first exchanges of information. It is however noted that Barbados will not be
exchanging CbC reports in 2018.

Conclusion

18. It is recommended that Barbados take steps to ensure that the appropriate use
condition is met ahead of the first exchanges of information. It is however noted that
Barbados will not be exchanging CbC reports in 2018.
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Summary of recommendations on the implementation of Country-by-Country
Reporting

Aspect of the implementation that should be ) .
Recommendation for improvement

improved
Part A Domestic legal and administrative It is recommended that Barbados finalise its domestic legal and administrative framework in
framework relation to CbC requirements as soon as possible, taking into account its particular domestic
legislative process.
Part B Exchange of information It is recommended that Barbados take steps to sign the CbC MCAA and have QCAAs in

effect with jurisdictions of the Inclusive Framework which meet the confidentiality,
consistency and appropriate use prerequisites.

Part C Appropriate use Itis recommended that Barbados take steps to ensure that the appropriate use condition is
met ahead of the first exchanges of CbC reports.

Notes

! Paragraph 8 of the terms of reference (OECD, 2017).
2 Paragraph 9 (a) of the terms of reference (OECD, 2017).
3 Paragraph 12 (a) of the terms of reference (OECD, 2017).

* The « summary of terms of reference » is provided to facilitate the reading of the report.
Reference should be made to the exact wording of the terms of reference published in February
2017 (OECD, 2017).

> See https://investbarbados.org/treaties_home.php (accessed 10 April 2018) for the list of DTAs
and TIEAs.
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Belgium

Summary of key findings

1. Consistent with the agreed methodology, this first annual peer review covers:
(i) the domestic legal and administrative framework, (ii) certain aspects of the exchange
of information framework as well as (iii) certain aspects of the confidentiality and
appropriate use of CbC reports. Belgium’s implementation of the Action 13 minimum
standard meets all applicable terms of reference. The report, therefore, contains no
recommendations.

Part A: Domestic legal and administrative framework

2. Belgium has rules (primary and secondary law, as well as guidance) that impose
and enforce CbC requirements on multinational enterprise groups (MNE Groups) whose
Ultimate Parent Entity is resident for tax purposes in Belgium. The first filing obligation
for a CbC report in Belgium commences in respect of periods commencing on or after
1 January 2016. Belgium meets all the terms of reference relating to the domestic legal
and administrative framework."

Part B: Exchange of information framework

3. Belgium is a signatory of the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011), which is in effect for 2016, and is also is a signatory of the ChC MCAA, it
has provided its notifications under Section 8 of this agreement and intends to exchange
information with all other signatories of this agreement which provide notifications. As of
12 January 2018, Belgium has 54 bilateral relationships activated under the CbC MCAA
or exchanges under the EU Council Directive (2016/881/EU). Belgium has taken steps to
have Qualifying Competent Authority agreements in effect with jurisdictions of the
Inclusive Framework that meet the confidentiality, consistency and appropriate use
conditions (including legislation in place for fiscal year 2016). Against the backdrop of
the still evolving exchange of information framework, at this point in time Belgium meets
the terms of reference relating to the exchange of information framework aspects under
review for this first annual peer review.?

Part C: Appropriate use

4. There are no concerns to be reported for the Belgium. Belgium indicates that
measures are in place to ensure the appropriate use of information in all six areas
identified in the OECD Guidance on the appropriate use of information contained in
Country-by-Country reports (OECD, 2017a). It has provided details in relation to these
measures, enabling it to answer “yes” to the additional questions on appropriate use.?
Belgium meets the terms of reference relating to the appropriate use aspects under review
for this first annual peer review.’
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Part A: The domestic legal and administrative framework

5. Part A assesses the domestic legal and administrative framework of the reviewed
jurisdiction by reviewing the (a) parent entity filing obligation, (b) the scope and timing
of parent entity filing, (c) the limitation on local filing obligation, (d) the limitation on
local filing in case of surrogate filing and (e) the effective implementation.

6. Belgium has primary law and secondary laws’ in place to implement the BEPS
Action 13 minimum standard, establishing the necessary requirements, including the
filing and reporting obligations. Guidance has also been published.®

(a) Parent entity filing obligation

Summary of terms of reference:” Introducing a CbC filing obligation which applies to
Ultimate Parent Entities of MNE Groups above a certain threshold of revenue, whereby
all required Constituent Entities of the MNE Group are included in the CbC report and no
entity is excluded from CbC Reporting other than permitted (paragraph 8 (a) of the terms
of reference).

7. Belgium has introduced a domestic legal and administrative framework which
imposes a ChC filing obligation on UPEs of MNE Groups above a certain threshold of
revenue, whereby all required Constituent Entities of the MNE Group are included in the
ChC report and no entity is excluded from CbC Reporting other than permitted by the
Action 13 report (OECD, 2015).

8. No inconsistencies were identified with respect to Belgium’s domestic legal
framework in relation with the parent entity filing obligation.

(b) Scope and timing of parent entity filing

Summary of terms of reference: Providing that the filing of a CbC report by an Ultimate
Parent Entity commences for a specific fiscal year; includes all of, and only, the
information required; and occurs within a certain timeframe; and the rules and guidance
issued on other aspects of filing requirements are consistent with, and do not circumvent,
the minimum standard (paragraph 8 (b) of the terms of reference).

9. The first filing obligation for a CbC report in Belgium commences in respect of
periods commencing on or after 1 January 2016.® The CbC report must be filed within
12 months after the end of the period to which the CbC report of the MNE Group relates.’

10. No inconsistencies were identified with respect to the scope and timing of parent
entity filing."°

(c) Limitation on local filing obligation

Summary of terms of reference: If local filing requirements have been introduced, that
such requirements may apply only to Constituent Entities which are tax residents in the
reviewed jurisdiction, whereby the content of the CbC report does not contain more than
that required from an Ultimate Parent Entity, whereby the reviewed jurisdiction meets the
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confidentiality, consistency and appropriate use requirements, whereby local filing may
only be required under certain conditions and whereby one Constituent Entity of an MNE
Group in the reviewed jurisdiction is allowed to file the CbC report, satisfying the filing
requirement of all other Constituent Entities in the reviewed jurisdiction (paragraph 8 (c)
of the terms of reference).

11. Belgium has introduced local filing requirements as from the reporting period
starting on or after 1 January 2016."

12. No inconsistencies were identified with respect to the limitation on local filing
obligation.*?

(d) Limitation on local filing in case of surrogate filing

Summary of terms of reference: If local filing requirements have been introduced, that
local filing will not be required when there is surrogate filing in another jurisdiction when
certain conditions are met (paragraph 8 (d) of the terms of reference).

13. Belgium’s local filing requirements will not apply if there is surrogate filing in
another jurisdiction.”® No inconsistencies were identified with respect to the limitation on
local filing in case of surrogate filing.

(e) Effective implementation

Summary of terms of reference: Providing for enforcement provisions and monitoring
relating to CbC Reporting’s effective implementation including having mechanisms to
enforce compliance by Ultimate Parent Entities and Surrogate Parent Entities, applying
these mechanisms effectively, and determining the number of Ultimate Parent Entities
and Surrogate Parent Entities which have filed, and the number of Constituent Entities
which have filed in case of local filing (paragraph 8 (e) of the terms of reference).

14. Belgium has legal mechanisms in place to enforce compliance with the minimum
standard: there are notification mechanisms in place to ensure that all Ultimate Parent
Entities and Surrogate Parent Entities that are to file a CbC report do so.* There are also
penalties in place in relation to the filing of a CbC report in cases of (i) non-filing,
(ii) incorrect filing or (iii) incomplete filing."> Belgium further states that the risk of a tax
audit rises significantly on cases of non-compliance with the CbC report filing obligation.

15. There are no specific processes in place that would allow to take appropriate
measures in case Belgium is notified by another jurisdiction that such other jurisdiction
has reason to believe that an error may have led to incorrect or incomplete information
reporting by a Reporting Entity or that there is non-compliance of a Reporting Entity with
respect to its obligation to file a CbC report. As no exchange of CbC reports has yet
occurred, no recommendation is made but this aspect will be monitored.

Conclusion

16. In respect of paragraph 8 of the terms of reference (OECD, 2017b), Belgium has a
domestic legal and administrative framework to impose and enforce CbC requirements on
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MNE Groups whose Ultimate Parent Entity is resident for tax purposes in Belgium.
Belgium meets all the terms of reference relating to the domestic legal and administrative
framework.

Part B: The exchange of information framework

17. Part B assesses the exchange of information framework of the reviewed
jurisdiction. For this first annual peer review process, this includes reviewing certain
aspects of the exchange of information framework as specified in paragraph 9 (a) of the
terms of reference (OECD, 2017b).

Summary of terms of reference: within the context of the exchange of information
agreements in effect of the reviewed jurisdiction, having QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites (paragraph 9 (a) of the terms of reference).

18. Belgium has legal basis in its domestic legislation to automatically exchange
information on CbC reports: it has signed the Multilateral Competent Authority
Agreement on the Exchange of CbC Reports (CbC MCAA) on 27 January 2016 and has
ratified it (the law ratifying this agreement was published in the Belgian Official Gazette
on 24 November 2017).

19. Belgium is part of (i) the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011) (signed on 4 April 2011, in force on 1 April 2015 and in effect for 2016)
and (ii) multiple bilateral Double Tax Agreements allowing for Automatic Exchange of
Information.’® It has also implemented the Council Directive (EU) 2016/881 of 25 May
2016, amending Directive 2011/16/EU as regards mandatory Automatic Exchange of
Information in the field of taxation (DAC4) (Law of 31 July 2017, published in the
Belgian Official Gazette on 11 August 2017).

20. Belgium signed the CbC MCAA on 27 January 2016 and has submitted a full set
of notifications under section 8 of the ChC MCAA on 1 December 2016. It intends to
have the CbhC MCAA in effect with all other Competent Authorities that provide a
notification under section 8(1)(e) of the same agreement. Belgium also signed a bilateral
Competent Authority Agreement (CAA) with the United States in July 2017. Belgium
indicates that it is also open for other similar negotiations. As of 12 January 2018,
Belgium has 54 bilateral relationships activated under the CbhC MCAA or exchanges
under the EU Council Directive (2016/881/EU) and under the bilateral CAA. Belgium
has taken steps to have Qualifying Competent Authority agreements in effect with
jurisdictions of the Inclusive Framework that meet the confidentiality, consistency and
appropriate use conditions (including legislation in place for fiscal year 2016)."" Against
the backdrop of the still evolving exchange of information framework, at this point in
time Belgium meets the terms of reference relating to the exchange of information
framework aspects under review for this first annual peer review.

Conclusion

21. Against the backdrop of the still evolving exchange of information framework, at
this point in time Belgium meets the terms of reference regarding the exchange of
information framework.
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Part C: Appropriate use

22. Part C assesses the compliance of the reviewed jurisdiction with the appropriate
use condition. For this first annual peer review process, this includes reviewing certain
aspects of appropriate use.

Summary of terms of reference: (a) having in place mechanisms (such as legal or
administrative measures) to ensure CbC reports which are received through exchange of
information or by way of local filing are only used to assess high-level transfer pricing
risks and other BEPS-related risks, and, where appropriate, for economic and statistical
analysis; and cannot be used as a substitute for a detailed transfer pricing analysis of
individual transactions and prices based on a full functional analysis and a full
comparability analysis; and are not used on their own as conclusive evidence that transfer
prices are or are not appropriate; and are not used to make adjustments of income of any
taxpayer on the basis of an allocation formula (paragraphs 12 (a) of the terms of
reference).

23. In order to ensure that a CbhC report received through exchange of information or
local filing can be used only to assess high-level transfer pricing risks and other
BEPS-related risks, and, where appropriate, for economic and statistical analysis, and in
order to ensure that the information in a CbC report cannot be used as a substitute for a
detailed transfer pricing analysis of individual transactions and prices based on a full
functional analysis and a full comparability analysis; or is not used on its own as
conclusive evidence that transfer prices are or are not appropriate; or is not used to make
adjustments of income of any taxpayer on the basis of an allocation formula (including a
global formulary apportionment of income), Belgium indicates that measures are in place
to ensure the appropriate use of information in all six areas identified in the OECD
Guidance on the appropriate use of information contained in Country-by-Country reports
(OECD, 2017a). It has provided details in relation to these measures, enabling it to
answer “yes” to the additional questions on appropriate use.

24, There are no concerns to be reported for Belgium in respect of the aspects of
appropriate use covered by this annual peer review process.
Conclusion

25. In respect of paragraph 12 (a) of the terms of reference (OECD, 2017b), there are
no concerns to be reported for Belgium. Belgium thus meets these terms of reference.

COUNTRY-BY-COUNTRY REPORTING -COMPILATION OF PEER REVIEW REPORTS (PHASE 1) © OECD 2018




2. PEER REVIEW REPORTS - BELGIUM | 75

Summary of recommendations on the implementation of Country-by-Country
Reporting

Aspect of the implementation that should be ) .
Recommendation for improvement

improved
Part A Domestic legal and administrative
framework
Part B Exchange of information
framework
Part C Appropriate use

Notes

! Paragraph 8 of the terms of reference (OECD, 2017b).
2 Paragraph 9 (a) of the terms of reference (OECD, 2017h).

® These questions were circulated to all members of the Inclusive Framework following the release
of the Guidance on the appropriate use of information in CbC reports on 6 September 2017, further
to the approval of the Inclusive Framework.

4 Paragraph 12 (a) of the terms of reference (OECD, 2017b).

> Primary law consists of the Program Law of 1 July 2016 (www.ejustice.just.fgov.be,accessed
10 April 2018). Relevant articles start from page 10 under “Section 3. — Prix de transfert”.
Secondary law consists of a Royal Decree of 28 October 2016 (relevant pages: 18-46 and
132-144).

® Guidance can be accessed by logging in to www.fisconetplus.be and subsequently opening the
following URL: https://gcloudbelgium.sharepoint.com/sites/minfin-fisconet_public/fiscal-
discipline/income-taxes/administrative-directives-and-comments/circular-letters/circular-letters-
procedure/4d0cb7b9-14ef-4e43-badd-7edbddlabeb5 (accessed 19 April 2018).

" The « summary of terms of reference » is provided to facilitate the reading of the report.
Reference should be made to the exact wording of the terms of reference published in February
2017 (OECD, 2017b).

¥ See Art. 64 (2°) of the aforementioned Program Law of 1 July 2016.
% See Art. 321/2 para. 1 of the Belgian Income Tax Code.

10 Belgium has published on its official website (“Service Public Fédéral Finances™) the updated
OECD guidance as of April 2017 and indicates that it intends to apply it in Belgium. This will be
monitored.

1 According to Art. 321/2, para. 2 of the Belgian Income Tax Code, local filing is required when
12 months after the end of the fiscal year, a QCAA is not in effect between Belgium and the
jurisdiction of the ultimate parent entity , which may be interpreted as being wider than permitted
under the terms of reference (i.e. in the absence of an international agreement). Belgium however
clarified in an official guidance that local filing is required in the circumstances contained in the
terms of reference (see Circular 2017/C/56 relating to the additional transfer pricing filing
requirements published on 4 September 2017, paragraph 14: “the Ultimate Parent Entity shall
prepare and file a CbC report for its group but there is, no later than by 12 months after the last day
of the reporting period, an international agreement but no QCAA providing for the Automatic
Exchange of Information of such CbC report with Belgium”).
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121t is noted that the Belgian rules provide, in accordance with the provisions of European Union
(EU) Council Directive 2016/881/EU (Annex Ill, Section II), that where there are more than
one Constituent Entities of the same MNE Group that are resident for tax purposes in the EU, the
MNE Group may designate one of such Constituent Entities to file the country-by-country report
conforming to the requirements that would satisfy the filing requirement of all the Constituent
Entities of such MNE Group that are resident for tax purposes in the EU. Where a Constituent
Entity cannot obtain or acquire all the information required to file a country-by-country report,
then such Constituent Entity shall not be eligible to be designated to be the Reporting Entity for
the MNE Group. Belgium indicates that this provision applies in all situations where there is more
than one Constituent Entity resident in Belgium, including when the MNE Group has no other
Constituent Entities in another EU Member State. The operation of this rule will be monitored to
ensure its consistency with Terms of Reference 8(c) v.

B see art. 321/2, para. 3 of the Belgian Income Tax Code.
4 See art. 321/3 of the Belgian Income Tax Code.

1> See art. 445, para. 3 of the Belgian Income Tax Code: a penalty ranging from EUR 1 250 to
EUR 25 000 may be imposed.

16 Belgium reports agreements that allow for the Automatic Exchange of Information with the
following jurisdictions: Albania, Algeria, Argentina, Armenia, Australia, Austria, Azerbaijan,
Bahrain, Bangladesh, Belarus, Bosnia and Herzegovina, Brazil, Bulgaria, Canada, Chile, China
(People’s  Republic  of), Cote  d’Ivoire, Croatia, Cyprus, Czech Republic,
Democratic Republic of Congo, Denmark, Ecuador, Egypt, Estonia, Finland, Former Yugoslav
Republic of Macedonia, France, Gabon, Germany, Georgia, Ghana, Greece, Hong Kong (China),
Hungary, Iceland, India, Indonesia, Ireland, Isle of Man, Israel, Italy, Japan, Kazakhstan, Korea,
Kosovo, Latvia, Lithuania, Luxembourg, Macau (China), Malaysia, Malta, Mauritius, Mexico,
Moldova, Mongolia, Montenegro, Morocco, Netherlands, New Zealand, Nigeria, Norway, Oman,
Pakistan, Philippines, Poland, Portugal, Qatar, Romania, Russia, Rwanda, San Marino, Senegal,
Serbia, Seychelles, Singapore, Slovak Republic, Slovenia, South Africa, Spain, Sri Lanka,
Sweden, Switzerland, Chinese Taipei, Tajikistan, Thailand, Tunisia, Turkey, Uganda, Ukraine,
United Arab Emirates, United Kingdom, United States, Uruguay, Uzbekistan, Venezuela and
Viet Nam.

Note by Turkey

The information in this document with reference to “Cyprus” relates to the southern part of the
Island. There is no single authority representing both Turkish and Greek Cypriot people on the
Island. Turkey recognises the Turkish Republic of Northern Cyprus (TRNC). Until a lasting and
equitable solution is found within the context of the United Nations, Turkey shall preserve its
position concerning the “Cyprus issue”.

Note by all the European Union Member States of the OECD and the European Union

The Republic of Cyprus is recognised by all members of the United Nations with the exception of
Turkey. The information in this document relates to the area under the effective control of the
Government of the Republic of Cyprus.

It is noted that a few Qualifying Competent Authority agreements are not in effect with
jurisdictions of the Inclusive Framework that meet the confidentiality condition and have
legislation in place: this may be because the partner jurisdictions considered do not have the
Convention in effect for the first reporting period, or may not have listed the reviewed jurisdiction
in their notifications under Section 8 of the ChC MCAA.
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Belize

Summary of key findings

1. Consistent with the agreed methodology this first annual peer review covers:
(i) the domestic legal and administrative framework, (ii) certain aspects of the exchange
of information framework as well as (iii) certain aspects of the confidentiality and
appropriate use of CbC reports. Belize does not yet have a legal and administrative
framework in place to implement CbC Reporting. It is recommended that Belize finalise
its domestic legal and administrative framework in relation to CbC requirements as soon
as possible (taking into account its particular domestic legislative process) and put in
place an exchange of information framework as well as measures to ensure appropriate
use.

Part A: Domestic legal and administrative framework

2. Belize does not have a legal and administrative framework in place to implement
ChC Reporting and thus does not implement CbC Reporting requirements for the 2016
fiscal year. It is recommended that Belize finalise its domestic legal and administrative
framework in relation to CbC requirements as soon as possible, taking into account its
particular domestic legislative process.*

Part B: Exchange of information framework

3. Belize is a signatory to the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011) (signed on 28 October 2015, in force on 1 November 2016). Belize signed
the CbC MCAA on 20 June 2017, but did not submit a full set of notification under
section 8 of the ChC MCAA. As of 12 January 2018, Belize does not yet have bilateral
relationships activated under the CbC MCAA. In respect of the terms of reference under
review,” it is recommended that Belize take steps to have Qualifying Competent
Authority agreements in effect with jurisdictions of the Inclusive Framework that meet
the confidentiality, appropriate use and consistency conditions. It is however noted that
Belize will not be exchanging CbC reports in 2018.

Part C: Appropriate use

4, In respect of the terms of reference under review,® Belize does not yet have
measures in place relating to appropriate use. It is recommended that Belize take steps to
ensure that the appropriate use condition is met ahead of the first exchanges of
information. It is however noted that Belize will not be exchanging CbC reports in 2018.
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Part A: The domestic legal and administrative framework

5. Part A assesses the domestic legal and administrative framework of the reviewed
jurisdiction by reviewing the (a) parent entity filing obligation, (b) the scope and timing
of parent entity filing, (c) the limitation on local filing obligation, (d) the limitation on
local filing in case of surrogate filing and (e) the effective implementation of
CbC Reporting.

6. Belize does not yet have legislation in place in order to implement CbC
Reporting.

(a) Parent entity filing obligation

Summary of terms of reference:* Introducing a CbC filing obligation which applies to
Ultimate Parent Entities of MNE Groups above a certain threshold of revenue, whereby
all required Constituent Entities of the MNE Group are included in the CbC report and no
entity is excluded from CbC Reporting other than permitted (paragraph 8 (a) of the terms
of reference).

(b) Scope and timing of parent entity filing

Summary of terms of reference: Providing that the filing of a CbC report by an Ultimate
Parent Entity commences for a specific fiscal year; includes all of, and only, the
information required; and occurs within a certain timeframe; and the rules and guidance
issued on other aspects of filing requirements are consistent with, and do not circumvent,
the minimum standard (paragraph 8 (b) of the terms of reference).

(c) Limitation on local filing obligation

Summary of terms of reference: If local filing requirements have been introduced, that
such requirements may apply only to Constituent Entities which are tax residents in the
reviewed jurisdiction, whereby the content of the CbC report does not contain more than
that required from an Ultimate Parent Entity, whereby the reviewed jurisdiction meets the
confidentiality, consistency and appropriate use requirements, whereby local filing may
only be required under certain conditions and whereby one Constituent Entity of an MNE
Group in the reviewed jurisdiction is allowed to file the CbC report, satisfying the filing
requirement of all other Constituent Entities in the reviewed jurisdiction (paragraph 8 (c)
of the terms of reference).

(d) Limitation on local filing in case of surrogate filing

Summary of terms of reference: If local filing requirements have been introduced, that
local filing will not be required when there is surrogate filing in another jurisdiction when
certain conditions are met (paragraph 8 (d) of the terms of reference).
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(e) Effective implementation

Summary of terms of reference: Providing for enforcement provisions and monitoring
relating to CbC Reporting’s effective implementation including having mechanisms to
enforce compliance by Ultimate Parent Entities and Surrogate Parent Entities, applying
these mechanisms effectively, and determining the number of Ultimate Parent Entities
and Surrogate Parent Entities which have filed, and the number of Constituent Entities
which have filed in case of local filing (paragraph 8 (e) of the terms of reference).

7. Belize does not yet have its legal and administrative framework in place to
implement CbC Reporting and thus does not implement CbC Reporting requirements for
the 2016 fiscal year.

8. It is recommended that Belize finalise its domestic legal and administrative
framework in relation to CbC requirements as soon as possible, taking into account its
particular domestic legislative process.

Conclusion

9. In respect of paragraph 8 of the terms of reference, Belize does not yet have a
complete domestic legal and administrative framework to impose and enforce
ChC requirements on the Ultimate Parent Entity of an MNE Group that is resident for tax
purposes in Belize. It is recommended that Belize take steps to implement a domestic
legal and administrative framework to impose and enforce CbC requirements as soon as
possible, taking into account its particular domestic legislative process.

Part B: The exchange of information framework

10. Part B assesses the exchange of information framework of the reviewed
jurisdiction. For this first annual peer review process, this includes reviewing certain
aspects of the exchange of information framework as specified in paragraph 9 (a) of the
terms of reference (OECD, 2017).

Summary of terms of reference: within the context of the exchange of information
agreements in effect of the reviewed jurisdiction, having QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites (paragraph 9 (a) of the terms of reference).

11. Belize does not have a domestic, legal basis for the exchange of information in
place. Belize is a Party to the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011) (signed on 28 October 2015, in force on 1 November 2016, not in effect
for 2016).

12. Belize signed the CbhC MCAA on 20 June 2017, but did not submit a full set of
notification under section 8 of the CbC MCAA. As of 12 January 2018, Belize does not
yet have bilateral relationships activated under the CbhC MCAA. It is recommended that
Belize take steps to have Qualifying Competent Authority Agreements in effect with
jurisdictions of the Inclusive Framework that meet the confidentiality, appropriate use
and consistency conditions.
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Conclusion

13. In respect of the terms of reference under review, it is recommended that Belize
take steps to have QCAAs in effect with jurisdictions of the Inclusive Framework which
meet the confidentiality, consistency and appropriate use prerequisites. It is however
noted that Belize will not be exchanging CbC reports in 2018.

Part C: Appropriate use
14. Part C assesses the compliance of the reviewed jurisdiction with the appropriate

use condition. For this first annual peer review process, this includes reviewing certain
aspects of appropriate use.

Summary of terms of reference: (a) having in place mechanisms (such as legal or
administrative measures) to ensure CbC reports which are received through exchange of
information or by way of local filing are only used to assess high-level transfer pricing
risks and other BEPS-related risks, and, where appropriate, for economic and statistical
analysis; and cannot be used as a substitute for a detailed transfer pricing analysis of
individual transactions and prices based on a full functional analysis and a full
comparability analysis; and are not used on their own as conclusive evidence that transfer
prices are or are not appropriate; and are not used to make adjustments of income of any
taxpayer on the basis of an allocation formula (paragraphs 12 (a) of the terms of
reference).

15. Belize does not yet have measures in place relating to appropriate use. It is
recommended that Belize take steps to ensure that the appropriate use condition is met
ahead of the first exchanges of information. It is however noted that Belize will not be
exchanging CbC reports in 2018.

Conclusion

18. In respect of paragraph 12 (a) of the terms of reference (OECD, 2017), it is
recommended that Belize take steps to ensure that the appropriate use condition is met
ahead of the first exchanges of information. It is however noted that Belize will not be
exchanging CbC reports in 2018.
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Summary of recommendations on the implementation of Country-by-Country
Reporting

Aspect of the implementation that should be ) .
Recommendation for improvement

improved
Part A Domestic legal and administrative It is recommended that Belize finalise its domestic legal and administrative framework in
framework relation to CbC requirements as soon as possible, taking into account its particular domestic
legislative process.
Part B Exchange of information Itis recommended that Belize take steps to have Qualifying Competent Authority

agreements in effect with jurisdictions of the Inclusive Framework that meet the
confidentiality, appropriate use and consistency conditions.

Part C Appropriate use It is recommended that Belize take steps to ensure that the appropriate use condition is met
ahead of the first exchanges of information.

Notes

! Paragraph 8 of the terms of reference (OECD, 2017).
2 Paragraph 9 (a) of the terms of reference (OECD, 2017).
3 Paragraph 12 (a) of the terms of reference (OECD, 2017).

* The « summary of terms of reference » is provided to facilitate the reading of the report.
Reference should be made to the exact wording of the terms of reference published in February
2017 (OECD, 2017).

References

OECD (2017), “Terms of reference for the conduct of peer reviews of the Action 13 minimum standard
on Country-By-Country Reporting” in BEPS Action 13 on Country-by-Country Reporting — Peer
Review Documents, OECD/G20 Base Erosion and Profit Shifting Project, OECD, Paris.
www.oecd.org/tax/beps/beps-action-13-on-country-by-country-reporting-peer-review-documents.pdf.

OECD/Council of Europe (2011), The Multilateral Convention on Mutual Administrative Assistance in
Tax Matters: Amended by the 2010 Protocol, OECD Publishing, Paris,
http://dx.doi.org/10.1787/9789264115606-en.

COUNTRY-BY-COUNTRY REPORTING -COMPILATION OF PEER REVIEW REPORTS (PHASE 1) © OECD 2018


http://www.oecd.org/tax/beps/beps-action-13-on-country-by-country-reporting-peer-review-documents.pdf
http://dx.doi.org/10.1787/9789264115606-en

2. PEER REVIEW REPORTS - BENIN | 83

Benin

Summary of key findings

1. Consistent with the agreed methodology this first annual peer review covers:
(i) the domestic legal and administrative framework, (ii) certain aspects of the exchange
of information framework as well as (iii) certain aspects of the confidentiality and
appropriate use of CbC reports. Benin does not have a legal and administrative
framework in place to implement CbC Reporting. CbC requirements should first apply
for taxable years commencing on or after 1 January 2019. It is recommended that Benin
finalise its domestic legal and administrative framework in relation to CbC requirements
as soon as possible, taking into account its particular domestic legislative process, as well
as an exchange of information framework and measures to ensure appropriate use.

Part A: Domestic legal and administrative framework

2. Benin indicates that legislation is in drafting stage and under development. It
should be submitted to the Parliament for approval in October 2018, in the framework of
the adoption of the fiscal annex to the State Budget for 2019. The draft legislation should
be adopted in the framework of the fiscal tax annex to the State Budget for 2019, which is
likely entry into force in January 2019. Benin indicates that CbC requirements will apply
for taxable years commencing on or after 1 January 2019. It is recommended that Benin
finalise its domestic legal and administrative framework in relation to CbC requirements
as soon as possible, taking into account its particular domestic legislative process.

Part B: Exchange of information framework

3. Benin is not a signatory of the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011), and is also not a signatory to the CbC MCAA. As of 12 January 2018,
Benin does not have bilateral relationships activated under the CbC MCAA. In respect of
the terms of reference under review,? it is recommended that Benin take steps to put in
place an exchange of information framework that allows Automatic Exchange of
Information and have QCAAs in effect with jurisdictions of the Inclusive Framework
which meet the confidentiality, consistency and appropriate use prerequisites. It is
however noted that Benin will not be exchanging CbC reports in 2018.

Part C: Appropriate use

4. In respect of the terms of reference under review,® Benin does not yet have
measures in place relating to appropriate use. It is recommended that Benin take steps to
ensure that the appropriate use condition is met ahead of the first exchanges of
information. It is however noted that Benin will not be exchanging CbC reports in 2018.
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Part A: The domestic legal and administrative framework

5. Part A assesses the domestic legal and administrative framework of the reviewed
jurisdiction by reviewing the (a) parent entity filing obligation, (b) the scope and timing
of parent entity filing, (c) the limitation on local filing obligation, (d) the limitation on
local filing in case of surrogate filing and (e) the effective implementation.

6. Benin does not yet have legislation in place to implement the BEPS Action 13
minimum standard.

(a) Parent entity filing obligation

Summary of terms of reference:* Introducing a CbC filing obligation which
applies to Ultimate Parent Entities of MNE Groups above a certain threshold of
revenue, whereby all required Constituent Entities of the MNE Group are
included in the CbC report and no entity is excluded from CbC Reporting other
than permitted (paragraph 8 (a) of the terms of reference).

(b) Scope and timing of parent entity filing

Summary of terms of reference: Providing that the filing of a CbC report by an
Ultimate Parent Entity commences for a specific fiscal year; includes all of, and
only, the information required; and occurs within a certain timeframe; and the rules
and guidance issued on other aspects of filing requirements are consistent with, and
do not circumvent, the minimum standard (paragraph 8 (b) of the terms of
reference).

(c) Limitation on local filing obligation

Summary of terms of reference: If local filing requirements have been introduced,
that such requirements may apply only to Constituent Entities which are tax
residents in the reviewed jurisdiction, whereby the content of the CbC report does
not contain more than that required from an Ultimate Parent Entity, whereby the
reviewed jurisdiction meets the confidentiality, consistency and appropriate use
requirements, whereby local filing may only be required under certain conditions
and whereby one Constituent Entity of an MNE Group in the reviewed jurisdiction
is allowed to file the CbC report, satisfying the filing requirement of all other
Constituent Entities in the reviewed jurisdiction (paragraph 8 (c) of the terms of
reference).

(d) Limitation on local filing in case of surrogate filing

Summary of terms of reference: If local filing requirements have been introduced,
that local filing will not be required when there is surrogate filing in another
jurisdiction when certain conditions are met (paragraph 8 (d) of the terms of
reference).
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(e) Effective implementation

Summary of terms of reference: Providing for enforcement provisions and
monitoring relating to CbC Reporting’s effective implementation including having
mechanisms to enforce compliance by Ultimate Parent Entities and Surrogate Parent
Entities, applying these mechanisms effectively, and determining the number of
Ultimate Parent Entities and Surrogate Parent Entities which have filed, and the
number of Constituent Entities which have filed in case of local filing (paragraph 8
(e) of the terms of reference (OECD, 2017)).

7. Benin indicates that legislation is in drafting stage and under development.

8. Benin indicates that the implementation steps are the following: (i) Design and
validation of the project at the tax administration level (ongoing); (ii) Validation of the
project in the Council of Government; (iii) Submission of the draft to the National
Assembly at the opening of the next parliamentary budgetary session (October 2018);
Adoption of the project in the fiscal annex to the budget for the year 2019; (v) Entry into
force of the text in January 2019. Benin indicates that the implementation steps are the
following: The CbC legislation project is under discussion and development. A draft will
need to be prepared by the committee for codification and legislation and will have to be
validated by the ministerial authority. Once it is approved, the draft will be inserted in the
draft finance bill and submitted for adoption to the parliament. The legislation will come
into force after adoption by parliament and promulgation by the president of the republic.
ChC requirements should apply for taxable years commencing on or after 1 January 2019.
Benin reports that there are no MNE groups headquartered in Benin (only subsidiaries
and branches of foreign MNE groups). This information has been obtained from the
national company file held by the directorate of larger companies.

9. It is recommended that Benin finalise its domestic legal and administrative
framework in relation to CbC requirements as soon as possible, taking into account its
particular domestic legislative process.

Conclusion

10. In respect of paragraph 8 of the terms of reference (OECD, 2017), Benin does not
yet have a complete domestic legal and administrative framework to impose and enforce
ChC requirements on the Ultimate Parent Entity of an MNE Group that is resident for tax
purposes in Benin. It is recommended that Benin finalise its domestic legal and
administrative framework in relation to CbC requirements as soon as possible, taking into
account its particular domestic legislative process.

Part B: The exchange of information framework

11. Part B assesses the exchange of information framework of the reviewed
jurisdiction. For this first annual peer review process, this includes reviewing certain
aspects of the exchange of information network as specified in paragraph 9 (a) of the
terms of reference (OECD, 2017).

Summary of terms of reference: within the context of the exchange of information
agreements in effect of the reviewed jurisdiction, having QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency
and appropriate use prerequisites (paragraph 9 (a) of the terms of reference).
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12. Benin is not a Party to the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011) (“the Convention) and is also not a signatory to the CoC MCAA. Benin
does not report any Double Tax Agreements or Tax Information Exchange Agreements
that allow Automatic Exchange of Information.

13. As of 12 January 2018, Benin does not yet have bilateral relationships activated
under the CbC MCAA. It is recommended that Benin take steps to put in place an
exchange of information framework that allows Automatic Exchange of Information and
have QCAAs in effect with jurisdictions of the Inclusive Framework which meet the
confidentiality, consistency and appropriate use prerequisites. It is however noted that
Benin will not be exchanging CbC reports in 2018.

Conclusion

14. In respect of the terms of reference under review, it is recommended that Benin
take steps to put in place an exchange of information framework that allows Automatic
Exchange of Information and have QCAAs in effect with jurisdictions of the
Inclusive Framework which meet the confidentiality, consistency and appropriate use
prerequisites. It is however noted that Benin will not be exchanging CbC reports in 2018.

Part C: Appropriate use
15. Part C assesses the compliance of the reviewed jurisdiction with the appropriate

use condition. For this first annual peer review process, this includes reviewing certain
aspects of appropriate use.

Summary of terms of reference: (a) having in place mechanisms (such as legal or
administrative measures) to ensure CbC reports which are received through exchange of
information or by way of local filing are only used to assess high-level transfer pricing
risks and other BEPS-related risks, and, where appropriate, for economic and statistical
analysis; and cannot be used as a substitute for a detailed transfer pricing analysis of
individual transactions and prices based on a full functional analysis and a full
comparability analysis; and are not used on their own as conclusive evidence that transfer
prices are or are not appropriate; and are not used to make adjustments of income of any
taxpayer on the basis of an allocation formula (paragraphs 12 (a) of the terms of
reference).

16. Benin has not yet provided information on measures relating to appropriate use. It
is recommended that Benin take steps to ensure that the appropriate use condition is met
ahead of the first exchanges of CbC reports.

Conclusion

17. It is recommended that Benin take steps to ensure that the appropriate use
condition is met ahead of the first exchanges of CbhC reports. It is however noted that
Benin will not be exchanging CbC reports in 2018.
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Summary of recommendations on the implementation of Country-by-Country
Reporting

Aspect of the implementation that should be ) .
Recommendation for improvement

improved
Part A Domestic legal and administrative It is recommended that Benin finalise its domestic legal and administrative framework in
framework relation to CbC requirements as soon as possible, taking into account its particular domestic
legislative process.
Part B Exchange of information Itis recommended that Benin take steps to put in place an exchange of information
framework framework that allows Automatic Exchange of Information and have QCAAs in effect with

jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites.

Part C Appropriate use It is recommended that Benin take steps to ensure that the appropriate use condition is met
ahead of the first exchanges of CbC reports.

Notes

! Paragraph 8 of the terms of reference (OECD, 2017).
2 Paragraph 9 (a) of the terms of reference (OECD, 2017).
3 Paragraph 12 (a) of the terms of reference (OECD, 2017).

* The « summary of terms of reference » is provided to facilitate the reading of the report.
Reference should be made to the exact wording of the terms of reference published in February
2017 (OECD, 2017).
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Bermuda

Summary of key findings

1. Consistent with the agreed methodology this first annual peer review covers:
(i) the domestic legal and administrative framework, (ii) certain aspects of the exchange
of information framework, as well as (iii) certain aspects of the confidentiality and
appropriate use of CbC reports. Bermuda’s implementation of the Action 13 minimum
standard meets all applicable terms of reference. The report therefore contains no
recommendation.

Part A: Domestic legal and administrative framework

2. Bermuda has rules (primary and secondary laws, as well as guidance) that impose
and enforce CbC requirements on MNE Groups whose Ultimate Parent Entity is resident
for tax purposes in Bermuda. The first filing obligation for a CbC report in Bermuda
commences in respect of fiscal years starting on or after 1 January 2016. Bermuda meets
all the terms of reference relating to the domestic legal and administrative framework."

Part B: Exchange of information framework

3. Bermuda is a signatory of the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011), which is in effect for 2016, and is also is a signatory of the ChC MCAA
and has provided its notifications under Section 8 of this agreement. Bermuda intends to
have the CbC MCAA in effect with a large number of other signatories of this agreement
which provide notifications under the same agreement. As of 12 January 2018, Bermuda
has 41 bilateral relationships activated under the CbC MCAA or exchanges under the
bilateral Competent Authority Agreements (CAA). Bermuda has taken steps to have
Qualifying Competent Authority agreements in effect with jurisdictions of the Inclusive
Framework that meet the confidentiality, consistency and appropriate use conditions
(including legislation in place for fiscal year 2016). Against the backdrop of the still
evolving exchange of information framework, at this point in time Bermuda meets the
terms of reference relating to the exchange of information framework aspects under
review for this first annual peer review.?

Part C: Appropriate use

4. Bermuda is a non-reciprocal jurisdiction and so will not receive CbC Reports
submitted to tax authorities in other jurisdictions and will not apply local filing. As such,
it is not necessary to reach any conclusions with respect to compliance with Part C.
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Part A: The domestic legal and administrative framework

5. Part A assesses the domestic legal and administrative framework of the reviewed
jurisdiction by reviewing the (a) parent entity filing obligation, (b) the scope and timing
of parent entity filing, (c) the limitation on local filing obligation, (d) the limitation on
local filing in case of surrogate filing and (e) the effective implementation of
CbC Reporting.

6. Bermuda has primary and secondary laws® in place for implementing the BEPS
Action 13 minimum standard, establishing the necessary requirements, including the
filing and reporting obligations.* Guidance has also been published.’

(a) Parent entity filing obligation

Summary of terms of reference:® Introducing a CbC filing obligation which applies to
Ultimate Parent Entities of MNE Groups above a certain threshold of revenue, whereby
all required Constituent Entities of the MNE Group are included in the CbC report and no
entity is excluded from CbC Reporting other than permitted (paragraph 8 (a) of the terms
of reference).

7. Bermuda has introduced a domestic legal and administrative framework which
imposes a CbC filing obligation on Ultimate Parent Entities of MNE Groups above a
certain threshold of revenue, whereby all required Constituent Entities of the MNE Group
are included in the CbC report and no entity is excluded from CbC Reporting other than
permitted by the Action 13 report (OECD, 2015).

8. No inconsistencies were identified with respect to Bermuda’s domestic legal
framework in relation with the parent entity filing obligation.

(b) Scope and timing of parent entity filing

Summary of terms of reference: Providing that the filing of a CbC report by an Ultimate
Parent Entity commences for a specific fiscal year; includes all of, and only, the
information required; and occurs within a certain timeframe; and the rules and guidance
issued on other aspects of filing requirements are consistent with, and do not circumvent,
the minimum standard (paragraph 8 (b) of the terms of reference).

9. The first filing obligation for a CbC report in Bermuda commences in respect of
reporting fiscal years starting on or after 1 January 2016.® The CbC report must be filed
no later than 12 months after the last day of the reporting fiscal year of the MNE Group
relates.’

10. Article 4(2) of the Regulations specifies that the CbC report will be based on the
standard template set out at Annex III of Chapter V of the OECD’s Transfer Pricing
Documentation and Country-by-Country Report. This explains that "'Revenues -
Unrelated Party' should be read as referring to revenues arising from transactions between
independent parties and ™Revenues — Related Party' should be read as referring to
revenues arising from associated enterprises. In addition, interpretative guidance issued
by the OECD in April 2017,%° explains that “for the third column of Table 1 of the
CbC report, the related parties, which are defined as “associated enterprises” in the
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Action 13 report, should be interpreted as the Constituent Entities listed in Table 2 of the
ChC report™. It is expected that Bermuda issue an updated interpretation or clarification
of the definitions of "Revenues — Unrelated Party" and "Revenues — Related Party" within
a reasonable timeframe to ensure consistency with OECD guidance, and this will be
monitored.

11. No other inconsistencies were identified with respect to the scope and timing of
parent entity filing.

(c) Limitation on local filing obligation

Summary of terms of reference: If local filing requirements have been introduced, that
such requirements may apply only to Constituent Entities which are tax residents in the
reviewed jurisdiction, whereby the content of the CbC report does not contain more than
that required from an Ultimate Parent Entity, whereby the reviewed jurisdiction meets the
confidentiality, consistency and appropriate use requirements, whereby local filing may
only be required under certain conditions and whereby one Constituent Entity of an MNE
Group in the reviewed jurisdiction is allowed to file the CbC report, satisfying the filing
requirement of all other Constituent Entities in the reviewed jurisdiction (paragraph 8 (c)
of the terms of reference).

12. Bermuda does not apply or plan to introduce local filing. It has removed local
filing requirements from its legislation in August 2017 and Bermuda has issued a
Competent Authority administrative communications to MNE Groups indicating that they
will not need to file a CbC report under local filing requirements.*

(d) Limitation on local filing in case of surrogate filing

Summary of terms of reference: If local filing requirements have been introduced, that
local filing will not be required when there is surrogate filing in another jurisdiction when
certain conditions are met (paragraph 8 (d) of the terms of reference).

13. Bermuda does not apply or plan to introduce local filing.

(e) Effective implementation

Summary of terms of reference: Providing for enforcement provisions and monitoring
relating to CbC Reporting’s effective implementation including having mechanisms to
enforce compliance by Ultimate Parent Entities and Surrogate Parent Entities, applying
these mechanisms effectively, and determining the number of Ultimate Parent Entities
and Surrogate Parent Entities which have filed, and the number of Constituent Entities
which have filed in case of local filing (paragraph 8 (e) of the terms of reference).

14. Bermuda has legal mechanisms in place to enforce compliance with the minimum
standard: there are notification mechanisms in place that apply to the Ultimate Parent
Entity and the Parent Surrogate Entity in Bermuda.'® There are also penalties in place in
relation to the CbC Reporting obligation and notification: (i) penalty for failure comply
with CbC filing requirements,"® (ii) daily default penalty® and (iii) penalties for
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inaccurate information.”® In addition, any Constituent Entity of a MNE Group that is
resident in Bermuda is obliged to keep records of the financial position and information
related to business or activity of the entity and to provide any information that is relevant
for their tax position. Penalties or imprisonment may be imposed in case the obligations
are not met.'®

15. There are no specific processes in place that would allow to take appropriate
measures in case Bermuda is notified by another jurisdiction that such other jurisdiction
has reason to believe that an error may have led to incorrect or incomplete information
reporting by a Reporting Entity or that there is non-compliance of a Reporting Entity with
respect to its obligation to file a ChC report. However, Bermuda indicates that the
penalties will be applied to any person guilty of an offence under Article 9 of the
International Cooperation Act 2005. As no exchange of CbC reports has yet occurred, no
recommendation is made but this aspect will be further monitored.

Conclusion

16. In respect of paragraph 8 of the terms of reference (OECD, 2017), Bermuda has a
domestic legal and administrative framework to impose and enforce CbC requirements on
MNE Groups whose Ultimate Parent Entity is resident for tax purposes in Bermuda.
Bermuda meets all the terms of reference relating to the domestic legal and administrative
framework.

Part B: The exchange of information framework

17. Part B assesses the exchange of information framework of the reviewed
jurisdiction. For this first annual peer review process, this includes reviewing certain
aspects of the exchange of information framework as specified in paragraph 9 (a) of the
terms of reference (OECD, 2017).

Summary of terms of reference: within the context of the exchange of information
agreements in effect of the reviewed jurisdiction, having QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites (paragraph 9 (a) of the terms of reference).

18. Bermuda has domestic legislation that permits the automatic exchange of
CbC reports. It is a Party to the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011) (in force on 1 March 2014 and in effect for 2016) (the “Convention™)."

19. Bermuda signed the CbhC MCAA on 15 April 2016 and submitted a full set of
notification under section 8 of the CbC MCAA on 22 November 2016. As a
non-reciprocal jurisdiction, Bermuda does not seek for any country to send information to
Bermuda pursuant to the CbC MCAA. However Bermuda intends to have the
CbC MCAA in effect with a large number of other signatories of this agreement which
provide notifications under the same agreement. It is also noted that Bermuda has
negotiated a bilateral internal UK AEOI “Arrangement” (not technically a treaty) to
provide the equivalent AEOI to CbC and CRS MCAAs via a bilateral CAA annexed to
the Arrangement.”® As of 12 January 2018, Bermuda has 41 bilateral relationships
activated under the CbC MCAA® or exchanges under the bilateral CAAs. Bermuda has
taken steps to have Qualifying Competent Authority agreements in effect with
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jurisdictions of the Inclusive Framework that meet the confidentiality, consistency and
appropriate use conditions (including legislation in place for fiscal year 2016). Against
the backdrop of the still evolving exchange of information framework, at this point in
time Bermuda meets the terms of reference regarding the exchange of information
framework.

Conclusion

20. Against the backdrop of the still evolving exchange of information framework, at
this point in time Bermuda meets the terms of reference regarding the exchange of
information framework.

Part C: Appropriate use
21. Part C assesses the compliance of the reviewed jurisdiction with the appropriate

use condition. For this first annual peer review process, this includes reviewing certain
aspects of appropriate use.

Summary of terms of reference: (a) Jurisdictions should have in place mechanisms (such
as legal or administrative measures) to ensure that CbC reports which are received
through exchange of information or by way of local filing are used appropriately
(paragraphs 12 (a) of the terms of reference).

22, Bermuda is a non-reciprocal jurisdiction and, as such, will not receive
CDbC reports submitted to tax authorities in other jurisdictions, and will not apply local
filing. As such, it is not necessary for this peer review evaluation to reach any conclusion
with respect to Bermuda’s compliance with paragraph 12 of the terms of reference
(OECD, 2017) on appropriate use.

Conclusion

23. In respect of paragraph 12 (a) of the terms of reference (OECD, 2017), Bermuda
is a non-reciprocal jurisdiction and, as such, will not receive CbC reports submitted to tax
authorities in other jurisdictions, and will not apply local filing. As such, it is not
necessary for this peer review evaluation to reach any conclusion with respect to these
paragraphs of the terms of reference.
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Summary of recommendations on the implementation of Country-by-Country
Reporting

Aspect of the implementation that should be ) .
Recommendation for improvement

improved
Part A Domestic legal and administrative
framework
Part B Exchange of information
framework
Part C Appropriate use Not applicable.

Notes

! Paragraph 8 of the terms of reference (OECD, 2017).
2 Paragraph 9 (a) of the terms of reference (OECD, 2017).

® Primary law consists of the International Cooperation (Tax Information Exchange Agreements)
Act 2005 Article 4B: www.bermudalaws.bm/primaryl aws/2005.pdf (accessed 11 April 2018).
Secondary law consists of the “International Cooperation (Tax Information Exchange Agreements)
Country-by-Country Reporting Regulations 2017 (the “Regulations”):
www.bermudalaws.bm/laws/pdf (accessed 11 April 2018).

* Bermuda has indicated that it is a voluntary non-reciprocal jurisdiction with respect to CbhC
Reporting requirements as it has no domestic tax need for such information presently and is
devoting important resources to comply with the standard for CbC report exchanges in 2017.

> Guidance on Country-by-Country Reporting has been published on 11 April 2017 on the
Government of Bermuda site: www.gov.bm/sites/default/files/\VV5Bermuda-CbCR-Guidance-wlb-
7-Apr-17.pdf (accessed 11 April 2018).

® The « summary of terms of reference » is provided to facilitate the reading of the report.
Reference should be made to the exact wording of the terms of reference published in February
2017 (OECD, 2017).

" See Avticle 4B of the International Cooperation (Tax Information Exchange Agreements) Act
2005 and Article 3 of the Regulations.

® See Articles 6(1) and 7 of the Regulations.
® See Avticles 6(1) and 7 of the Regulations.

10 See www.oecd.org/tax/quidance-on-the-implementation-of-country-by-country-reporting-beps-
action-13.pdf (OECD, 2018).

! Under Article 6(2) of the Regulations, Bermuda requires a Bermuda Reporting entity to file CbC
reports in Bermuda only when such a Bermuda Reporting entity has been appointed by the MNE
Group to do so as a Surrogate Parent Entity. Bermuda has indicated that this requirement will be
further emphasised in the published guidance by adding the following clause: “Pursuant to the
International Cooperation (Tax Information Exchange Agreements) Country-by-Country
Reporting Amendment Regulations 2017, under regulation 6(2) the definition of a Bermuda
reporting entity means that a Constituent Entity as a Bermuda reporting entity (other than Ultimate
Parent Entity) is only required to file under regulation 6(2) when it has been appointed by the
MNE Group to do so (as a Surrogate Parent Entity)”. Bermuda’s legislation allows Surrogate
Parent filing only when certain conditions are met that reflect the conditions set in
paragraphs 8 c) iv. a) b) and c) of the terms of reference (OECD, 2017) for local filing
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requirements. See also the definition of Surrogate Parent Entity in the guidance published on
11 April 2017.

12 See Article 5 of the Regulations.

13 See Article 17 of the Regulations. A person who fails to comply with any CbhC obligation under
Article 5, 6 or 9 of the Regulations is liable to a civil penalty not exceeding BMD 4 000
(Bermudian dollars).

14 see Article 18 of the Regulations. Failure to pay the civil penalty will result in further penalty
not exceeding BMD 200 for each day during which the first penalty remains unpaid. A

> see Article 19 of the Regulations. A person is liable to a civil penalty not exceeding
BMD 5 000, if the person provides inaccurate information when filing a CbC report and condition
A or B is met: (A) the person knows of the inaccuracy at the time it is provided but does not
inform the Minister or (B) the person discovers the inaccuracy after the information is provided to
the Minister and fails to take reasonable steps to inform the Minister.

16 See Article 15 of the Regulations. A person who commits an offence is liable to a fine not
exceeding BMD 10 000 or to imprisonment for a term not exceeding six months or to both.

7 Bermuda, as an Overseas British Territory, is party to the Convention on Mutual Administrative
Assistance in Tax Matters (the “Convention”) by way of the UK’’s territorial extension

'8 Bermuda also indicated with respect to the international transmission method for CbC report
exchanges that Deloitte/Vizor are contracted to build Bermuda’s reporting Portal that will interface
with the OECD’s Common Transmission System (CTS), and that the Portal is on track to be
operational well before the 2017 reporting date for MNEs to report their CbC information to the
Bermuda competent authority. Bermuda confirms it will use CTS for AEOI for exchanging CRS
and CbC reports (Bermuda has already signed the User Agreement for Bermuda to use the CTS).

9t is noted that some Qualifying Competent Authority agreements are not in effect for fiscal year
2016 with jurisdictions of the Inclusive Framework that meet the confidentiality condition and
have legislation in place: this may be because the partner jurisdictions considered do not have the
Convention in effect for the first reporting period, or the reviewed jurisdiction may not have listed
all signatories of the CbC MCAA as of 12 January 2018. Bermuda has taken steps to further
update the list of jurisdictions it intends to exchange ChC reports with, before the first exchanges
of information in June 2018.
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Brazil

Summary of key findings

1. Consistent with the agreed methodology this first annual peer review covers:
(i) the domestic legal and administrative framework, (ii) certain aspects of the exchange
of information framework, as well as (iii) certain aspects of the confidentiality and
appropriate use of CbC reports. Brazil’s implementation of the Action 13 minimum
standard meets all applicable terms of reference for the year in review, except that it
raises one interpretative issue in relation to its domestic legal and administrative
framework. The report, therefore, contains one recommendation to address this issue.

Part A: Domestic legal and administrative framework

2. Brazil has rules (primary and secondary laws, as well as guidance) that impose
and enforce CbC requirements on MNE Groups whose Ultimate Parent Entity is resident
for tax purposes in Brazil. The first filing obligation for a CbC report in Brazil
commences in respect of fiscal years commencing on or after 1 January 2016. Brazil
meets all the terms of reference relating to the domestic legal and administrative
framework, with the exception of:

e the annual consolidated revenue threshold calculation rule in respect of
MNE Groups whose Ultimate Parent Entity is located in a jurisdiction other than
Brazil' which may deviate from the guidance issued by the OECD. Although such
deviation may be unintended, a technical reading of the provision could lead to
local filing requirements inconsistent with the Action 13 minimum standard.

Part B: Exchange of information framework

3. Brazil is a signatory of the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011) which came into force on 1 October 2016. The Convention is therefore not
in effect with respect to the fiscal year starting 1 January 2016. Brazil has submitted a
Unilateral Declaration to align the effective date of the Convention with the first intended
exchanges of CbC Reports under the CbhC MCAA (as permitted under paragraph 6 of
Article 28 of the Convention), in order to enable exchanges of CbhC reports relating to the
reporting fiscal year 2016 with other jurisdictions that also provide the same Unilateral
Declaration. Brazil is also a signatory to the CbC MCAA (signed on 21 October 2016). It
has provided its notifications under Section 8 of this agreement and intends to exchange
information with all other signatories of this agreement which provide notifications.
Brazil has also signed a bilateral competent authority agreement (CAA) with the United
States. As of 12 January 2018, Brazil has 51 bilateral relationships activated under the
ChC MCAA or bilateral exchanges under bilateral CAAs. Brazil has taken steps to have
Qualifying Competent Authority agreements in effect with jurisdictions of the Inclusive
Framework that meet the confidentiality, consistency and appropriate use conditions
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(including legislation in place for fiscal year 2016). It is noted that a number of
Qualifying Competent Authority agreements are not in effect with jurisdictions of the
Inclusive Framework that meet the confidentiality condition and have legislation in place,
in particular because the partner jurisdictions did not submit a Unilateral Declaration (in
regard of the fact that Brazil does not have the Convention in effect for the first reporting
period). Since Brazil has taken a number steps including by lodging a Unilateral
Declaration, no recommendation is made. Against the backdrop of the still evolving
exchange of information framework, at this point in time Brazil meets the terms of
reference relating to the exchange of information framework for the year in review.?

Part C: Appropriate use

4. There are no concerns to be reported for Brazil. Brazil indicates that measures are
in place to ensure the appropriate use of information in all six areas identified in the
OECD Guidance on the appropriate use of information contained in Country-by-Country
reports (OECD, 2017a). It has provided details in relation to these measures, enabling it
to answer “yes” to the additional questions on appropriate use.® Brazil meets the terms of
referen(ie relating to the appropriate use aspects under review for this first annual peer
review.

Part A: The domestic legal and administrative framework

5. Part A assesses the domestic legal and administrative framework of the reviewed
jurisdiction by reviewing the (a) parent entity filing obligation, (b) the scope and timing
of parent entity filing, (c) the limitation on local filing obligation, (d) the limitation on
local filing in case of surrogate filing and (e) the effective implementation of ChC
Reporting.

6. Brazil has primary law in place for implementing the BEPS Action 13 minimum
standard which consists on a general legal basis for the establishment of any new filing
obligations® and secondary law establishing the necessary requirements,’® including the
filing and reporting obligations. Guidance addressing the main topics related to the filing
and reporting obligations has also been published.” In addition, Brazil has also published
guidance in a FAQ format providing further explanations to taxpayers with respect to
CbC Reporting, and which includes the provisions contained in the OECD’s Guidance on
the Implementation of CbC Reporting (OECD, 2018) translated into Portuguese.®

(a) Parent entity filing obligation

Summary of terms of reference:? Introducing a CbC filing obligation which applies to
Ultimate Parent Entities of MNE Groups above a certain threshold of revenue, whereby
all required Constituent Entities of the MNE Group are included in the CbC report and
no entity is excluded from CbC Reporting other than permitted (paragraph 8 (a) of the
terms of reference).

7. Brazil has introduced a domestic legal and administrative framework which
imposes a CbC filing obligation on Ultimate Parent Entities of MNE Groups™ above a
certain threshold of revenue, whereby all required Constituent Entities of the MNE Group
are included in the CbC report and no entity is excluded from CbC Reporting other than
permitted by the Action 13 report (OECD, 2015).
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8. According to Brazil’s secondary law, the filing of a CbC report is not requested
with respect to MNE Groups with annual consolidated group revenue in the preceding
fiscal year which is lower than BRL 2 260 billion if the final controller (Ultimate Parent
Entity) is resident in Brazil for tax purposes, or lower than EUR 750 million or an
equivalent amount converted in the local currency of the jurisdiction of residence of the
final controller (translated at the 31 January 2015 exchange rate), as reflected in their
Consolidated Financial Statements.* While this provision would not create an issue for
MNE Groups whose Ultimate Parent Entity is a tax resident in Brazil, it may however be
incompatible with the guidance on currency fluctuations for MNE Groups whose
Ultimate Parent Entity is located in another jurisdiction, if local filing requirements were
applied in respect of a Constituent Entity (which is tax resident in Brazil) of an
MNE Group which does not reach the threshold as determined in the jurisdiction of the
Ultimate Parent Entity of such Group.*? The operation of the annual consolidated group
revenue threshold calculation rule will be further monitored. It is recommended that if the
operation of the rule becomes an issue, Brazil will at that time take steps to ensure that it
applies in a manner consistent with the OECD guidance on currency fluctuations.

9. No other inconsistencies were identified with respect to Brazil’s domestic legal
framework in relation with the parent entity filing obligation.

(b) Scope and timing of parent entity filing

Summary of terms of reference: Providing that the filing of a CbC report by an
Ultimate Parent Entity commences for a specific fiscal year; includes all of, and only,
the information required; and occurs within a certain timeframe; and the rules and
guidance issued on other aspects of filing requirements are consistent with, and do not
circumvent, the minimum standard (paragraph 8 (b) of the terms of reference).

10. The first filing obligation for a CbC report in Brazil commences in respect of
periods commencing on or after 1 January 2016.*® The CbC report must be filed within
12 months after the end of the period to which the CbC report of the MNE Group
relates.**

11. No inconsistencies were identified with respect to the scope and timing of parent
entity filing.”

(c) Limitation on local filing obligation

Summary of terms of reference: If local filing requirements have been introduced, that
such requirements may apply only to Constituent Entities which are tax residents in the
reviewed jurisdiction, whereby the content of the CbC report does not contain more
than that required from an Ultimate Parent Entity, whereby the reviewed jurisdiction
meets the confidentiality, consistency and appropriate use requirements, whereby local
filing may only be required under certain conditions and whereby one Constituent
Entity of an MNE Group in the reviewed jurisdiction is allowed to file the CbC report,
satisfying the filing requirement of all other Constituent Entities in the reviewed
jurisdiction (paragraph 8 (c) of the terms of reference).
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12. Brazil has introduced local filing requirements as from the reporting period
starting on or after 1 January 2016."® No inconsistencies were identified with respect to
the limitation on local filing obligation.*” *®

(d) Limitation on local filing in case of surrogate filing

Summary of terms of reference: If local filing requirements have been introduced, that
local filing will not be required when there is surrogate filing in another jurisdiction
when certain conditions are met (paragraph 8 (d) of the terms of reference).

13. Brazil’s local filing requirements will not apply if there is surrogate filing in
another jurisdiction.” No inconsistencies were identified with respect to the limitation on
local filing in case of surrogate filing.

(e) Effective implementation

Summary of terms of reference: Providing for enforcement provisions and monitoring
relating to CbC Reporting’s effective implementation including having mechanisms to
enforce compliance by Ultimate Parent Entities and Surrogate Parent Entities, applying
these mechanisms effectively, and determining the number of Ultimate Parent Entities
and Surrogate Parent Entities which have filed, and the number of Constituent Entities
which have filed in case of local filing (paragraph 8 (e) of the terms of reference).

14. Brazil has legal mechanisms in place to enforce compliance with the minimum
standard: there are notification mechanisms in place that apply to Ultimate Parent Entities
as well as Constituent Entities in Brazil. There are also penalties in place in relation to the
filing of a CbC report for failure:*® (i) to file a CbC report, (ii) to completely file a
ChC report and (iii) to submit it on time. In addition, any Constituent Entity of a
MNE Group that is resident in Brazil is obliged to keep records of the financial position
and information related to business or activity of the entity and to provide any
information that is relevant for their tax position. Penalties may be imposed in case the
obligations are not met.

15. Brazil indicates that they will make use of mechanisms in place for request of
information and risk assessment process to take appropriate measures in case Brazil is
notified by another jurisdiction that such other jurisdiction has reason to believe that an
error may have led to incorrect or incomplete information reported by a Reporting Entity
or that a Reporting Entity is failing to comply with respect to CbC Reporting obligations.
As no exchange of CbC reports has yet occurred, no recommendation is made but this
aspect will be further monitored.

Conclusion

16. In respect of paragraph 8 of the terms of reference (OECD, 2017b), Brazil has a
domestic legal and administrative framework to impose and enforce CbC requirements on
MNE Groups whose Ultimate Parent Entity is resident for tax purposes in Brazil. Brazil
meets all the terms of reference relating to the domestic legal and administrative
framework, with the exception of the annual consolidated group revenue threshold
(paragraphs 8 (a) ii. of the terms of reference (OECD, 2017h)).
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Part B: The exchange of information framework

17. Part B assesses the exchange of information framework of the reviewed
jurisdiction. For this first annual peer review process, this includes reviewing certain
aspects of the exchange of information framework as specified in paragraph 9 (a) of the
terms of reference (OECD, 2017b).

Summary of terms of reference: within the context of the exchange of information
agreements in effect of the reviewed jurisdiction, having QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency
and appropriate use prerequisites (paragraph 9 (a) of the terms of reference).

18. Brazil has domestic legislation that permits the automatic exchange of
ChC reports. It is a Party to (i) the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011) (signed on 3 November 2011, in force on 1 October 2016 and in effect for
2017) and (ii) multiple bilateral Double Tax Agreements and a Tax Information and
Exchange Agreement which allow Automatic Exchange of Information.”* The
Convention is not in effect with respect to the fiscal year starting on 1 January 2016. This
means that Brazil would not be able in theory to exchange (either send or receive) CbC
reports with respect to 2016 fiscal year and would not send or receive CbC reports under
the Convention and CbhC MCAA on the first exchange date in mid-2018. Brazil has
submitted a Unilateral Declaration on the effective date for exchanges of information
under the CbC MCAA. This Unilateral Declaration enables exchanges of CbC reports
relating to the fiscal year 2016 (by aligning the effective date of the Convention with first
intended exchanges of CbC Reports under the CbhC MCAA, as permitted under paragraph
6 of Article 28 of the Convention)? with other jurisdictions that have provided the same
Unilateral Declarations.

19. Brazil signed the CbC MCAA on 21 October 2016 and submitted a full set of
notification under section 8 of the CbC MCAA on 20 March 2017. It intends to have the
ChC MCAA in effect with all other Competent Authorities that provide a notification
under Section 8(1)(e) of the same agreement. Brazil also signed a bilateral CAA with the
United States. As of 12 January 2018, Brazil has 51 bilateral relationships activated under
the CbC MCAA and exchanges with the United States under a bilateral agreement. Brazil
indicates that it has no further other intended QCAAs, but if other jurisdictions choose to
take the bilateral route, Brazil is willing to sign a bilateral CAA. Brazil has taken steps to
have Qualifying Competent Authority agreements in effect with jurisdictions of the
Inclusive Framework that meet the confidentiality, consistency and appropriate use
conditions (including legislation in place for fiscal year 2016). It is noted that a number of
Qualifying Competent Authority agreements are not in effect with jurisdictions of the
Inclusive Framework that meet the confidentiality condition and have legislation in place:
this is because the partner jurisdictions did not submit a Unilateral Declaration (in regard
of the fact that Brazil does not have the Convention in effect for the first reporting
period), or the partner jurisdictions considered do not have the Convention in effect for
the first fiscal period or may not have listed the reviewed jurisdiction in their notifications
under Section 8 of the CbC MCAA. Since Brazil has taken a number steps including by
lodging a Unilateral Declaration, no recommendation is made. Against the backdrop of
the still evolving exchange of information framework, at this point in time Brazil meets
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the terms of reference relating to the exchange of information framework for the year in
review.

Conclusion

20. Against the backdrop of the still evolving exchange of information framework, at
this point in time Brazil meets the terms of reference regarding the exchange of
information framework.

Part C: Appropriate use
21. Part C assesses the compliance of the reviewed jurisdiction with the appropriate

use condition. For this first annual peer review process, this includes reviewing certain
aspects of appropriate use.

Summary of terms of reference: having in place mechanisms to ensure that CbC reports
which are received through exchange of information or by way of local filing can be
used only to assess high level transfer pricing risks and other BEPS-related risks and
for economic and statistical analysis where appropriate; and cannot be used as a
substitute for a detailed transfer pricing analysis or on their own as conclusive evidence
on the appropriateness of transfer prices or to make adjustments of income of any
taxpayer on the basis of an allocation formula (paragraphs 12 (a) of the terms of
reference).

22. In order to ensure that a ChC report received through exchange of information or
local filing can be used only to assess high-level transfer pricing risks and other
BEPS-related risks, and, where appropriate, for economic and statistical analysis, and in
order to ensure that the information in a CbC report cannot be used as a substitute for a
detailed transfer pricing analysis of individual transactions and prices based on a full
functional analysis and a full comparability analysis; or is not used on its own as
conclusive evidence that transfer prices are or are not appropriate; or is not used to make
adjustments of income of any taxpayer on the basis of an allocation formula (including a
global formulary apportionment of income), Brazil indicates that measures are in place to
ensure the appropriate use of information in all six areas identified in the OECD
Guidance on the Appropriate Use of Information contained in CbC Reports
(OECD, 2017a). It has provided details in relation to these measures, enabling it to
answer “yes” to the additional questions on appropriate use.

23. There are no concerns to be reported for Brazil in respect of the aspects of
appropriate use covered by this annual peer review process.
Conclusion

24. In respect of paragraph 12 (a) of the terms of reference (OECD, 2017b), there are
no concerns to be reported for Brazil. Brazil thus meets these terms of reference.
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Summary of recommendations on the implementation of Country-by-Country
Reporting

Aspect of the implementation that should be Recommendation for improvement

improved
Part A Domestic legal and administrative ~ The operation of the annual consolidated group revenue threshold calculation rule will be
framework further monitored, including by Brazil. It is recommended that if the operation of the rule
becomes an issue, Brazil will at that time take steps to ensure that it applies in a manner
consistent with the OECD guidance on currency fluctuations.
Part B Exchange of information
framework
Part C Appropriate use

Notes

! Paragraph 8 (a) ii. of the terms of reference (OECD, 2017b).
2 paragraph 9 (a) of the terms of reference (OECD, 2017b).

® These questions were circulated to all members of the Inclusive Framework following the release
of the Guidance on the appropriate use of information in CbhC reports on 6 September 2017, further
to the approval of the Inclusive Framework.

* Paragraph 12 (a) of the terms of reference (OECD, 2017h).

® Brazil’s primary law consists of a general provision in the federal legislation granting power to
the Secretariat of the Brazilian Federal Revenue to establish the necessary requirements related to
taxes it manages, including the filing and reporting obligations (article 16 of Federal Law
No. 9,779/1999).

® Brazil’s secondary law consists of a Normative Instruction regulating the obligation of CbC
Reporting (Normative Instruction No. 1,681/2016).

" Guidance has been added to the generic guidance for filling the Tax Accounting Bookkeeping
obligation (ECF) and can be accessed at: “Manual de orientacdo do leiaute da escrituragdo contabil
fiscal (ECF)”, http://sped.rfb.gov.br/estatico (accessed 11 April 2018) and “Manual de orientagdo
do leiaute 4 da escrituragdo contabil fiscal (ECF), http://sped.rfb.gov.br/estatico (accessed
11 April 2018; pages 371-407 specifically refer to CbC Reporting). The guidance provides links to
the OECD internet page on the BEPS project including the Action 13 Minimum Standard.

® The questions and answers can be accessed at: “Perguntas e respostas”,
http://sped.rfb.gov.br/estatico (accessed 11 April 2018).

° The « summary of terms of reference » is provided to facilitate the reading of the report.
Reference should be made to the exact wording of the terms of reference published in February
2017 (OECD, 2017b).

1 The CbC requirement has been added to the ECF (the Brazilian Digital Tax Bookkeeping),
which encompasses the annual tax return and other general and economic information to be
disclosed.

1 Article 4, main clause of Normative Instruction No. 1,681/2016.

12 See question IV. 1. “Impact of currency fluctuations on the agreed EUR 750 million threshold of
the “Guidance on the Implementation of Country-by-Country Reporting” (OECD, 2018).

13 See Article 5, paragraph 2 of Normative Instruction No. 1,681/2016.
 Article 6 of Normative Instruction No. 1,681/2016.
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> 1t is noted that in Brazil’s guidance related to source of data, taxpayers must report in table III
which accounting principles have been used.

16 See article 3, paragraph 1 of Normative Instruction No. 1,681/2016.

17 See article 3, paragraph 2 of Normative Instruction No. 1,681/2016. It is noted that in case there
is more than one Constituent Entity of the same MNE Group that is resident for tax purposes in
Brazil, these entities will have to designate which will be the responsible entity in relation to the
reporting Fiscal Year and to notify it to the Federal Revenue Authority. However, Article 2 of the
Model Legislation in the Action 13 Report (OECD, 2015) states that the MNE Group “may”
designate one such Constituent Entities to file the CbhC report. However, this does not seem to
create a substantive issue.

'8 Brazil took steps regarding the first filing deadline in 2017 when local filing applies. See
www.oecd.org/tax/beps/country-by-country-reporting-update-on-exchange-relationships-and-

implementation.htm (accessed 11 April 2018). The measure taken by Brazil regarding the local
filing applicability in cases involving the absence of a QCAA in effect for 2016 consisted in
providing targeted transitional relief from local filing for fiscal years commencing in 2016. Under
this relief, where a QCAA is in place for fiscal years commencing from 1 January 2017, a
Brazilian constituent entity in a foreign MNE group will not be required to comply with local
filing for fiscal years commencing in 2016. However, the constituent entity may subsequently be
required to comply with local filing in Brazil for such a fiscal year if: i) by 31 December 2017,
there was no QCAA in place to enable retroactively automatic exchange of 2016 ChC reports
(e.g. by lodging a unilateral declaration or entering into a bilateral QCAA), and ii) the jurisdiction
of the MNE group’s UPE applies local filing to constituent entities in Brazilian MNE groups.

9 See article 3, paragraph 3 of Normative Instruction No. 1,681/2016, based on Article 2,
paragraph 3 of the Model Legislation.

% See article 11 of Normative Instruction No. 1,681/2016: Art. 11 The Brazilian constituent entity
which does not comply with the obligations established in this Normative Instruction, or that
comply with omitted or inaccurate information, will be notified to properly comply with it or to
provide clarifications, and it will be subject to the following penalties: | — in case of untimely
filling:

a) BRL 500 for each month or fraction, in case of starting activities, or for those which have
determined the profit in the last filed tax return based on the presumed profit; or

b) BRL 1 500 for each month or fraction in other situations;

Il — in case of fail to comply with a notification related to the obligations established in this
Normative Instruction by the appropriate deadline: BRL 500 for each month; and

111 — in case of omitted or inaccurate information: 3%, not less than BRL 100 of the omitted or
inaccurate value.

§ 1° With regard to the item I, in case of corporate restructuring or the application of more than
one way to verify the profit in the last tax return, it will be applied the penalty established in “a)”.

§ 2° The penalty provided in the item | will be reduced to half where the obligation established in
this Normative Instruction is fulfilled before any fiscal procedure.

2! Brazil lists a tax agreement with the United States as well as bilateral tax treaties that allow for
the Automatic Exchange of Information with the following jurisdictions: Argentina, Austria,
Belgium, Canada, Chile, China (People’s Republic of), Czech Republic, Denmark, Ecuador,
Finland, France, Hungary, India, Israel, Italy, Japan, Korea, Luxembourg, Mexico, Norway,
Netherlands, Peru, Philippines, Portugal, Slovak Republic, South Africa, Spain, Sweden,
Trinidad and Tobago, Turkey, Ukraine and Venezuela.
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%2 paragraph 6 of Article 28 of the Convention reads as follows: “[...] Any two or more Parties
may mutually agree that the Convention [ ...] shall have effect for administrative assistance related
to earlier taxable periods or charges to tax.”
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British Virgin Islands

Summary of key findings

1. Consistent with the agreed methodology this first annual peer review covers:
(i) the domestic legal and administrative framework, (ii) certain aspects of the exchange
of information framework as well as (iii) certain aspects of the confidentiality and
appropriate use of CbC reports. The British Virgin Islands does not yet have a legal and
administrative framework in place to implement CbC Reporting. It is recommended that
the British Virgin Islands finalise a domestic legal and administrative framework in
relation to CbC requirements as soon as possible, taking into account its particular
domestic legislative process.

Part A: Domestic legal and administrative framework

2. The British Virgin Islands has recently joined the Inclusive Framework and is still
in the early stages of implementation of BEPS Action 13. Currently, the legislation was
expected to be in place before the end of 2017. It is recommended that the
British Virgin Islands finalise the domestic legal and administrative framework® in
relation to CbC requirements as soon as possible, taking into account its particular
domestic legislative process.

Part B: Exchange of information framework

3. The British Virgin Islands is a Party to the Multilateral Convention on Mutual
Administrative Assistance in Tax Matters: Amended by the 2010 Protocol
(OECD/Council of Europe, 2011) which is in effect for 2016. It is not a signatory to the
CbC MCAA. As of 12 January 2018, the British Virgin Islands does not have bilateral
relationships activated under the CbC MCAA. With respect to the terms of reference
relating to the exchange of information framework aspects under review for this first
annual peer review” process, it is recommended that the British Virgin Islands take steps
to sign the CbC MCAA and have Qualifying Competent Authority agreements in effect
with jurisdictions of the Inclusive Framework that meet the confidentiality, appropriate
use and consistency conditions. It is however noted that the British Virgin Islands will not
be exchanging CbC reports in 2018.

Part C: Appropriate use

4. The British Virgin Islands is a non-reciprocal jurisdiction and so will not receive
CbC Reports submitted to tax authorities in other jurisdictions and will not apply local
filing. As such, it is not necessary to reach any conclusions with respect to compliance
with Part C.
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Part A: The domestic legal and administrative framework

5. Part A assesses the domestic legal and administrative framework of the reviewed
jurisdiction by reviewing the (a) parent entity filing obligation, (b) the scope and timing
of parent entity filing, (c) the limitation on local filing obligation, (d) the limitation on
local filing in case of surrogate filing and (e) the effective implementation.

(a) Parent entity filing obligation

Summary of terms of reference:® Introducing a CbC filing obligation which
applies to Ultimate Parent Entities of MNE Groups above a certain threshold of
revenue, whereby all required Constituent Entities of the MNE Group are
included in the CbC report and no entity is excluded from CbC Reporting other
than permitted (paragraph 8 (a) of the terms of reference).

(b) Scope and timing of parent entity filing

Summary of terms of reference: Providing that the filing of a CbC report by an
Ultimate Parent Entity commences for a specific fiscal year; includes all of, and
only, the information required; and occurs within a certain timeframe; and the rules
and guidance issued on other aspects of filing requirements are consistent with, and
do not circumvent, the minimum standard (paragraph 8 (b) of the terms of
reference).

(c) Limitation on local filing obligation

Summary of terms of reference: If local filing requirements have been introduced,
that such requirements may apply only to Constituent Entities which are tax
residents in the reviewed jurisdiction, whereby the content of the CbC report does
not contain more than that required from an Ultimate Parent Entity, whereby the
reviewed jurisdiction meets the confidentiality, consistency and appropriate use
requirements, whereby local filing may only be required under certain conditions
and whereby one Constituent Entity of an MNE Group in the reviewed jurisdiction
is allowed to file the CbC report, satisfying the filing requirement of all other
Constituent Entities in the reviewed jurisdiction (paragraph 8 (c) of the terms of
reference).

(d) Limitation on local filing in case of surrogate filing

Summary of terms of reference: If local filing requirements have been introduced,
that local filing will not be required when there is surrogate filing in another
jurisdiction when certain conditions are met (paragraph 8 (d) of the terms of
reference).
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(e) Effective implementation

Summary of terms of reference: Providing for enforcement provisions and
monitoring relating to CbC Reporting’s effective implementation including having
mechanisms to enforce compliance by Ultimate Parent Entities and Surrogate Parent
Entities, applying these mechanisms effectively, and determining the number of
Ultimate Parent Entities and Surrogate Parent Entities which have filed, and the
number of Constituent Entities which have filed in case of local filing (paragraph 8
(e) of the terms of reference (OECD, 2017)).

6. The British Virgin Islands has recently joined the Inclusive Framework and is still
in the early stages of implementation of the BEPS Action 13. At this moment, the
British Virgin Islands has reviewed the Model Legislation contained in the Action 13
Report (OECD, 2015) and is in the design phase of the legislation and is considering all
the relevant areas to be included. As such, the British Virgin Islands’ administration is in
the process of seeking approval from the Government’s Ministers to draft the domestic
legislation. Once approval has been received, the legislation will be drafted and once the
draft is finalised, it will be submitted to the Government’s House of Assembly for
Parliamentary approval. It is anticipated that this may take the next three to five months
to complete this process. As such, the British Virgin Islands anticipated having legislation
in place before the end of 2017.

7. In the interim, the British Virgin Islands will be asking any
Multinational Enterprises (MNES) that may be headquartered in the British Virgin Islands
and may be subject to CbC Reporting requirements under the Action 13 framework to
voluntarily identify themselves to the International Tax Authority, in order to have an
early estimate of how many MNEs are concerned.

8. It is recommended that the British Virgin lIslands introduce or complete its
enforcement measures as soon as possible, taking into account its particular domestic
legislative process.

Conclusion

9. In respect of paragraph 8 of the terms of reference (OECD, 2017), the
British Virgin Islands does not have a domestic legal and administrative framework to
impose and enforce CbC Reporting requirements on MNE Groups whose Ultimate Parent
Entity is resident for tax purposes in the British Virgin Islands. It is recommended that the
British Virgin Islands take steps to implement a domestic legal and administrative
framework to impose and enforce CbC requirements as soon as possible, taking into
account its particular domestic legislative process.

Part B: The exchange of information framework
10. Part B assesses the exchange of information framework of the reviewed
jurisdiction. For this first annual peer review process, this includes reviewing certain

aspects of the exchange of information network as specified in paragraph 9 (a) of the
terms of reference (OECD, 2017).
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Summary of terms of reference: within the context of the exchange of information
agreements in effect of the reviewed jurisdiction, having QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites (paragraph 9 (a) of the terms of reference).

11. The British Virgin Islands is a Party to the Multilateral Convention on Mutual
Administrative Assistance in Tax Matters: Amended by the 2010 Protocol
(OECD/Council of Europe, 2011) (“the Convention™),* in force since 1 March 2014 and
in effect for 2016. It intends to use this instrument for sending the CbC reports to other
jurisdictions. Where necessary, the British Virgin Islands will also use the Tax
Information and Exchange Agreements that allow Automatic Exchange of Information.

12. The British Virgin Islands has not signed the CbC MCAA. At the moment, it is
seeking for the necessary instructions from the Government’s Cabinet as to whether to
sign this agreement or whether to operate on the basis of bilateral Competent Authority
Agreements. As of 12 January 2018, the British Virgin Islands does not have bilateral
relationships activated under the CbC MCAA. It is recommended that the
British Virgin Islands take steps as soon as possible to sign the CbC MCAA and have
Qualifying Competent Authority agreements in effect with jurisdictions of the
Inclusive Framework that meet the confidentiality and consistency conditions. It is
however noted that the British Virgin Islands will not be exchanging CbC reports in 2018.

Conclusion

13. It is recommended that the British Virgin Islands take steps as soon as possible to
sign the CbC MCAA and have Qualifying Competent Authority agreements in effect with
jurisdictions of the Inclusive Framework that meet the confidentiality and consistency
conditions. It is however noted that the British Virgin Islands will not be exchanging
ChC reports in 2018.

Part C: Appropriate use
14. Part C assesses the compliance of the reviewed jurisdiction with the appropriate

use condition. For this first annual peer review process, this includes reviewing certain
aspects of appropriate use.

Summary of terms of reference: (a) Jurisdictions should have in place mechanisms (such
as legal or administrative measures) to ensure that CbC reports which are received
through exchange of information or by way of local filing are used appropriately
(paragraphs 12 (a) of the terms of reference).

15. The British Virgin Islands is a non-reciprocal jurisdiction and, as such, will not
receive CbC reports submitted to tax authorities in other jurisdictions, and will not apply
local filing. As such, it is not necessary for this peer review evaluation to reach any
conclusion with respect to the British Virgin Islands’ compliance with paragraph 12 (a) of
the terms of reference (OECD, 2017) on appropriate use.
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Conclusion

16. In respect of paragraph 12 (a) of the terms of reference (OECD, 2017), the
British Virgin Islands is a non-reciprocal jurisdiction and, as such, will not receive CbC
reports submitted to tax authorities in other jurisdictions, and will not apply local filing.
As such, it is not necessary for this peer review evaluation to reach any conclusion with
respect to these paragraphs of the terms of reference.
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Summary of recommendations on the implementation of Country-by-Country
Reporting

Aspect of the implementation that should be ) .
Recommendation for improvement

improved
Part A Domestic legal and administrative It is recommended that the British Virgin Islands take steps to implement a domestic legal
framework and administrative framework to impose and enforce CbC requirements as soon as
possible, taking into account its particular domestic legislative process.
Part B Exchange of information It is recommended that the British Virgin Islands take steps to sign the CbC MCAA and have
framework QCAAs in effect with jurisdictions of the Inclusive Framework which meet the confidentiality,
consistency and appropriate use prerequisites.
Part C Appropriate use Not applicable.

Notes

! Paragraph 8 of the terms of reference (OECD, 2017).
2 Paragraph 9 (a) of the terms of reference (OECD, 2017).

® The « summary of terms of reference » is provided to facilitate the reading of the report.
Reference should be made to the exact wording of the terms of reference published in February
2017 (OECD, 2017).

* The British Virgin Islands is a Party to the Convention on Mutual Administrative Assistance in
Tax Matters by way of the United Kingdom’s territorial extension.
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Brunei Darussalam

Summary of key findings

1. Consistent with the agreed methodology this first annual peer review covers:
(i) the domestic legal and administrative framework, (ii) certain aspects of the exchange
of information framework as well as (iii) certain aspects of the confidentiality and
appropriate use of CbC reports. Brunei Darussalam does not have a legal and
administrative framework in place to implement CbC Reporting and indicates that it will
not apply CbC requirements for the 2016 fiscal year. It is recommended that
Brunei Darussalam take steps to implement a domestic legal and administrative
framework to impose and enforce CbC requirements as soon as possible, taking into
account its particular domestic legislative process and put in place an exchange of
information framework as well as measures to ensure appropriate use.

Part A: Domestic legal and administrative framework

2. Brunei Darussalam does not yet have legislation in place for implementing the
BEPS Action 13 minimum standard. Brunei Darussalam indicates that its CbC legislation
has been drafted and is currently under review. At this time, Brunei Darussalam estimates
that the legislation will come into effect by the second half of 2018. Brunei Darussalam
indicates that it will apply CbC requirements as of 1 January 2019 with respect to the
2018 fiscal year. It is recommended that Brunei Darussalam take steps to implement a
domestic legal and administrative framework® to impose and enforce CbC requirements
as soon as possible, taking into account its particular domestic legislative process.

Part B: Exchange of information framework

3. Brunei Darussalam is a signatory to the Multilateral Convention on Mutual
Administrative Assistance in Tax Matters: Amended by the 2010 Protocol
(OECD/Council of Europe, 2011) (the “Convention”) which is in the process of being
ratified. The Convention is not in effect with respect to the fiscal year starting 1 January
2018. This means that Brunei Darussalam will not be able to exchange (either send or
receive) CbC reports with respect to 2018 fiscal year under the Convention and
CbC MCAA on the first exchange date in 2020. Brunei Darussalam has in place a
network for exchange of information which would allow for Automatic Exchange of
Information for CbC Reporting: it has multiple bilateral Double Tax Agreements and Tax
Information and Exchange Agreements. Brunei Darussalam indicates that both
Multilateral and Bilateral Competent Authority Agreements models are currently under
review. As of 12 January 2018, Brunei Darussalam does not have bilateral relationships
activated under the CbC MCAA. With respect to the terms of reference relating to the
exchange of information framework aspects under review for this first annual peer
review® process, it is recommended that Brunei Darussalam take steps to enable
exchanges under existing international agreements of CbC reports relating to the fiscal
year 2018 (e.g. lodging a Unilateral Declaration in order to align the effective date of the

COUNTRY-BY-COUNTRY REPORTING -COMPILATION OF PEER REVIEW REPORTS (PHASE 1) © OECD 2018



2. PEER REVIEW REPORTS - BRUNEI DARUSSALAM | 111

Convention with first intended exchanges of CbC reports under the CbC MCAA, or
relying on Double Tax Agreements or Tax Information and Exchange Agreements), sign
the CbC MCAA or bilateral CAAs, and have QCAAs in effect with jurisdictions of the
Inclusive Framework which meet the confidentiality, consistency and appropriate use
prerequisites. It is however noted that Brunei Darussalam will not be exchanging CbC
reports in 2018.

Part C: Appropriate use

4. With respect to terms of reference under review for this first annual peer review,?
Brunei Darussalam does not yet have measures in place relating to appropriate use. It is
recommended that Brunei Darussalam take steps to ensure that the appropriate use
condition is met ahead of the first exchanges of information. It is however noted that
Brunei Darussalam will not be exchanging CbC reports in 2018.

Part A: The domestic legal and administrative framework

5. Part A assesses the domestic legal and administrative framework of the reviewed
jurisdiction by reviewing the (a) parent entity filing obligation, (b) the scope and timing
of parent entity filing, (c) the limitation on local filing obligation, (d) the limitation on
local filing in case of surrogate filing and (e) the effective implementation.

6. Brunei Darussalam does not yet have legislation in place to implement the BEPS
Action 13 minimum standard.

(a) Parent entity filing obligation

Summary of terms of reference:* Introducing a CbC filing obligation which applies to
Ultimate Parent Entities of MNE Groups above a certain threshold of revenue, whereby
all required Constituent Entities of the MNE Group are included in the CbC report and
no entity is excluded from CbC Reporting other than permitted (paragraph 8 (a) of the
terms of reference).

(b) Scope and timing of parent entity filing

Summary of terms of reference: Providing that the filing of a CbC report by an Ultimate
Parent Entity commences for a specific fiscal year; includes all of, and only, the
information required; and occurs within a certain timeframe; and the rules and guidance
issued on other aspects of filing requirements are consistent with, and do not
circumvent, the minimum standard (paragraph 8 (b) of the terms of reference).

(c) Limitation on local filing obligation

Summary of terms of reference: If local filing requirements have been introduced, that
such requirements may apply only to Constituent Entities which are tax residents in the
reviewed jurisdiction, whereby the content of the CbC report does not contain more
than that required from an Ultimate Parent Entity, whereby the reviewed jurisdiction
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meets the confidentiality, consistency and appropriate use requirements, whereby local
filing may only be required under certain conditions and whereby one Constituent
Entity of an MNE Group in the reviewed jurisdiction is allowed to file the CbC report,
satisfying the filing requirement of all other Constituent Entities in the reviewed
jurisdiction (paragraph 8 (c) of the terms of reference).

(d) Limitation on local filing in case of surrogate filing

Summary of terms of reference: If local filing requirements have been introduced, that
local filing will not be required when there is surrogate filing in another jurisdiction when
certain conditions are met (paragraph 8 (d) of the terms of reference).

(e) Effective implementation

Summary of terms of reference: Providing for enforcement provisions and monitoring
relating to CbC Reporting’s effective implementation including having mechanisms to
enforce compliance by Ultimate Parent Entities and Surrogate Parent Entities, applying
these mechanisms effectively, and determining the number of Ultimate Parent Entities
and Surrogate Parent Entities which have filed, and the number of Constituent Entities
which have filed in case of local filing (paragraph 8 (e) of the terms of reference).

7. Brunei Darussalam does not yet have a legal and administrative framework in
place to implement CbC Reporting and it indicates that it will implement CbC Reporting
requirements as of 1January 2019 with respect to the 2018 fiscal year.
Brunei Darussalam has confirmed that it has not implemented local filing requirements
on resident Constituent Entities of MNE Groups headquartered in another jurisdiction in
the meantime.

8. Brunei Darussalam indicates that that the legislation for CbC Reporting is has
already been drafted and is currently under review. At this time, Brunei Darussalam
estimates that the legislation will come into effect by the second half of 2018.

9. Brunei Darussalam indicates that there are no MNE Groups currently
headquartered in Brunei Darussalam. The Ministry of Finance confirmed that it will
verify this information on an ongoing basis through the Estimated Chargeable Income
(ECI) and audited Financial Statements submitted by all companies in Brunei Darussalam
through the System of Tax Administration and Revenue Services (STARS).

Conclusion

10. In respect of paragraph 8 of the terms of reference (OECD, 2017b),
Brunei Darussalam does not have a domestic legal and administrative framework to
impose and enforce CbC Reporting requirements on MNE Groups whose Ultimate Parent
Entity is resident for tax purposes in Brunei Darussalam. It is recommended that
Brunei Darussalam take steps to implement a domestic legal and administrative
framework to impose and enforce CbC requirements as soon as possible, taking into
account its particular domestic legislative process.
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Part B: The exchange of information framework

11. Part B assesses the exchange of information framework of the reviewed
jurisdiction. For this first annual peer review process, this includes reviewing certain
aspects of the exchange of information network as specified in paragraph 9 (a) of the
terms of reference (OECD, 2017b).

Summary of terms of reference: within the context of the exchange of information
agreements in effect of the reviewed jurisdiction, having QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites (paragraph 9 (a) of the terms of reference).

12. Brunei Darussalam will have sufficient legal basis that permits the automatic
exchange of CbC reports. Brunei Darussalam is a Party to the Multilateral Convention on
Mutual Administrative Assistance in Tax Matters (OECD/Council of Europe, 2011)
(the “Convention”, signed on 12 September 2017) which is in the process of being
ratified. The Convention is not in effect with respect to the fiscal year starting 1 January
2018. This means that Brunei Darussalam will not be able to exchange (either send or
receive) CbC reports with respect to 2018 fiscal year under the Convention and
CbC MCAA on the first exchange date in 2020. It is recommended that
Brunei Darussalam take steps to enable exchanges of CbC reports relating to the fiscal
year 2018, e.g. lodging a Unilateral Declaration in order to align the effective date of the
Convention with first intended exchanges of CbC reports under the ChC MCAA, as
permitted under paragraph 6 of Article 28 of the Convention,’ or relying on Double Tax
Agreements or Tax Information and Exchange Agreements. Brunei Darussalam also has
multiple bilateral Double Tax Agreements and Tax Information and Exchange
Agreements.

13. Brunei Darussalam indicates that both Multilateral and Bilateral Competent
Authority Agreements models are currently under review. As of 12 January 2018,
Brunei Darussalam does not have bilateral relationships activated under the CbC MCAA
or under bilateral CAAs. It is recommended that Brunei Darussalam sign the CbC MCAA
or bilateral CAAs and take steps to complete its exchange of information framework that
allows Automatic Exchange of Information and have QCAAs in effect yet with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites. It is however noted that Brunei Darussalam will not be
exchanging CbC reports in 2018.

Conclusion

14, In respect of the terms of reference under review, it is recommended that
Brunei Darussalam take steps to enable exchanges under existing international
agreements of CbC reports relating to the fiscal year 2018 (e.g. lodging a Unilateral
Declaration in order to align the effective date of the Convention with first intended
exchanges of CbC reports under the CbC MCAA, or relying on Double Tax Agreements
or Tax Information and Exchange Agreements), sign the CbC MCAA or bilateral CAAs,
and have QCAA:s in effect with jurisdictions of the Inclusive Framework which meet the
confidentiality, consistency and appropriate use prerequisites. It is however noted that
Brunei Darussalam will not be exchanging CbC reports in 2018.
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Part C: Appropriate use

15. Part C assesses the compliance of the reviewed jurisdiction with the appropriate
use condition. For this first annual peer review process, this includes reviewing certain
aspects of appropriate use.

Summary of terms of reference: (a) having in place mechanisms (such as legal or
administrative measures) to ensure CbC reports which are received through exchange of
information or by way of local filing are only used to assess high-level transfer pricing
risks and other BEPS-related risks, and, where appropriate, for economic and statistical
analysis; and cannot be used as a substitute for a detailed transfer pricing analysis of
individual transactions and prices based on a full functional analysis and a full
comparability analysis; and are not used on their own as conclusive evidence that transfer
prices are or are not appropriate; and are not used to make adjustments of income of any
taxpayer on the basis of an allocation formula (paragraphs 12 (a) of the terms of
reference).

16. In order to ensure that a CbhC report received through exchange of information or
local filing can be used only to assess high-level transfer pricing risks and other
BEPS-related risks, and, where appropriate, for economic and statistical analysis, and in
order to ensure that the information in a CbC report cannot be used as a substitute for a
detailed transfer pricing analysis of individual transactions and prices based on a full
functional analysis and a full comparability analysis; or is not used on its own as
conclusive evidence that transfer prices are or are not appropriate; or is not used to make
adjustments of income of any taxpayer on the basis of an allocation formula (including a
global formulary apportionment of income), Brunei Darussalam indicates that measures
are not yet in place to ensure the appropriate use of information in the six areas identified
in the OECD Guidance on the appropriate use of information contained in
Country-by-Country reports (OECD, 2017a). It had however provided details on the next
steps which are being planned to put appropriate measures in place. It is recommended
that Brunei Darussalam take steps to ensure that the appropriate use condition is met
ahead of the first exchanges of information. It is however noted that Brunei Darussalam
will not be exchanging CbC reports in 2018.

Conclusion

17. In respect of paragraph 12 (a) of the terms of reference (OECD, 2017b), it is
recommended that Brunei Darussalam take steps to ensure that the appropriate use
condition is met ahead of the first exchanges of information. It is however noted that
Brunei Darussalam will not be exchanging CbC reports in 2018.
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Summary of recommendations on the implementation of Country-by-Country
Reporting

Aspect of the implementation that should be ) .
Recommendation for improvement

improved
Part A Domestic legal and administrative It is recommended that Brunei Darussalam take steps to implement a domestic legal and
framework administrative framework to impose and enforce CbC requirements as soon as possible,
taking into account its particular domestic legislative process.
Part B Exchange of information It is recommended that Brunei Darussalam take steps to enable exchanges under existing
framework international agreements of CbC reports relating to the fiscal year 2018 (e.g. lodging a

Unilateral Declaration in order to align the effective date of the Convention with first
intended exchanges of CbC reports under the CbC MCAA, or relying on Double Tax
Agreements or Tax Information and Exchange Agreements), sign the CbC MCAA or
bilateral CAAs, and have QCAAs in effect with jurisdictions of the Inclusive Framework
which meet the confidentiality, consistency and appropriate use prerequisites.

Part C Appropriate use It is recommended that Brunei Darussalam take steps to ensure that the appropriate use
condition is met ahead of the first exchanges of CbC reports.

Notes

! Paragraph 8 of the terms of reference (OECD, 2017b).
2 Paragraph 9 (a) of the terms of reference (OECD, 2017b).
3 Paragraph 12 (a) of the terms of reference (OECD, 2017b).

* The « summary of terms of reference » is provided to facilitate the reading of the report.
Reference should be made to the exact wording of the terms of reference published in February
2017 (OECD, 2017b).

> Paragraph 6 of Article 28 of the Convention reads as follows: “[...] Any two or more Parties may
mutually agree that the Convention [...] shall have effect for administrative assistance related to
earlier taxable periods or charges to tax.”
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Bulgaria

Summary of key findings

1. Consistent with the agreed methodology this first annual peer review covers:
(i) the domestic legal and administrative framework, (ii) certain aspects of the exchange
of information framework as well as (iii) certain aspects of the confidentiality and
appropriate use of CbC reports. Bulgaria’s implementation of the Action 13 minimum
standard meets all applicable terms of reference. This report, therefore, contains no
recommendations.

Part A: Domestic legal and administrative framework

2. Bulgaria has rules (primary law) in place that impose and enforce ChC
requirements on the Ultimate Parent Entity of a multinational enterprise group
(“MNE” Group) that is resident for tax purposes in Bulgaria. The first filing obligation
for a CbC report in Bulgaria commences in respect of reporting fiscal years beginning on
1 January 2016 or later. Bulgaria meets all the terms of reference relating to the domestic
legal and administrative framework."

Part B: Exchange of information framework

3. Bulgaria is a signatory to the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011) which came into force on 1 July 2016. The Convention is therefore not in
effect with respect to the fiscal year starting 1 January 2016. Bulgaria has submitted a
Unilateral Declaration to align the effective date of the Convention with the first intended
exchanges of information on CbC reports under the CbhC MCAA (as permitted under
paragraph 6 of Article 28 of the Convention), in order to enable exchanges of CbC reports
relating to the reporting fiscal year 2016 with other jurisdictions that also provide the
same Unilateral Declaration. Bulgaria is also a signatory to the CbhC MCAA (signed on
17 November 2017). It has submitted notifications under Section 8 of this agreement and
it intends to have the CbC MCAA in effect with all other Competent Authorities that
provide a notification under paragraph 1(e) of Section 8 of the same agreement. As of
12 January 2018, Bulgaria has 45 bilateral relationships activated under the CbC MCAA
or exchanges under the EU Council Directive (2016/881/EU). Bulgaria has taken steps to
have QCAAs in effect with other jurisdictions of the Inclusive Framework that meet the
confidentiality and consistency conditions. Against the backdrop of the still evolving
exchange of information framework, at this point in time Bulgaria thus meets the terms of
reference relating to the exchange of information network aspects under review for this
first annual peer review process.’

COUNTRY-BY-COUNTRY REPORTING -COMPILATION OF PEER REVIEW REPORTS (PHASE 1) © OECD 2018



2. PEER REVIEW REPORTS - BULGARIA | 117

Part C: Appropriate use

4. There are no concerns to be reported for Bulgaria. Bulgaria indicates that
measures are in place to ensure the appropriate use of information in all six areas
identified in the OECD Guidance on the appropriate use of information contained in
Country-by-Country reports (OECD, 2017a). It has provided details in relation to these
measures, enabling it to answer “yes” to the additional questions on appropriate use.?
Bulgaria meets the terms of reference relating to the appropriate use aspects under review
for this first annual peer review.*

Part A: The domestic legal and administrative framework

5. Part A assesses the domestic legal and administrative framework of the reviewed
jurisdiction by reviewing the (a) parent entity filing obligation, (b) the scope and timing
of parent entity filing, (c) the limitation on local filing obligation, (d) the limitation on
local filing in case of surrogate filing and (e) the effective implementation.

6. Bulgaria has primary law (hereafter the “Tax Code”) in place to implement BEPS
Action 13 minimum standard, establishing the necessary requirements, including the
filing and reporting obligations.> Secondary law is not foreseen as all relevant provisions
are covered by the primary law.® Guidance has also been published.’

(a) Parent entity filing obligation

Summary of terms of reference:® Introducing a CbC filing obligation which applies to
Ultimate Parent Entities of MNE Groups above a certain threshold of revenue, whereby
all required Constituent Entities of the MNE Group are included in the CbC report and no
entity is excluded from CbC Reporting other than permitted (paragraph 8 (a) of the terms
of reference).

7. Bulgaria has introduced a domestic legal and administrative framework which
imposes a CbC filing obligation on Ultimate Parent Entities of MNE Groups which have
consolidated group revenues equal to or above EUR 750 million,® whereby all required
Constituent Entities of the MNE Group are included in the CbC report and no entity is
excluded from CbC Reporting other than permitted by the Action 13 report
(OECD, 2015).

8. No inconsistencies were identified with respect to the parent entity filing
obligation.™

(b) Scope and timing of parent entity filing

Summary of terms of reference: Providing that the filing of a CbC report by an Ultimate
Parent Entity commences for a specific fiscal year; includes all of, and only, the
information required; and occurs within a certain timeframe; and the rules and guidance
issued on other aspects of filing requirements are consistent with, and do not circumvent,
the minimum standard (paragraph 8 (b) of the terms of reference).
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9. The first filing obligation for a CbC report in Bulgaria commences in respect of
reporting fiscal years starting on or after 1 January 2016."* The CbC report must be filed
within 12 months after the end of the reporting fiscal year of the MNE Group.*

10. No inconsistencies were identified with respect to the scope and timing of parent
entity filing."®

(c) Limitation on local filing obligation

Summary of terms of reference: If local filing requirements have been introduced, that
such requirements may apply only to Constituent Entities which are tax residents in the
reviewed jurisdiction, whereby the content of the CbC report does not contain more than
that required from an Ultimate Parent Entity, whereby the reviewed jurisdiction meets the
confidentiality, consistency and appropriate use requirements, whereby local filing may
only be required under certain conditions and whereby one Constituent Entity of an MNE
Group in the reviewed jurisdiction is allowed to file the CbC report, satisfying the filing
requirement of all other Constituent Entities in the reviewed jurisdiction (paragraph 8 (c)
of the terms of reference).

11. Bulgaria has introduced local filing requirements in respect of reporting fiscal
years beginning on or after 1 January 2017.*

12. No inconsistencies were identified with respect to the limitation on local filing
obligation.

(d) Limitation on local filing in case of surrogate filing

Summary of terms of reference: If local filing requirements have been introduced, that
local filing will not be required when there is surrogate filing in another jurisdiction when
certain conditions are met (paragraph 8 (d) of the terms of reference).

13. Bulgaria’s local filing requirements will not apply if there is surrogate filing in
another jurisdiction by an MNE group.”™ No inconsistencies were identified with respect
to the limitation on local filing in case of surrogate filing.

(e) Effective implementation

Summary of terms of reference: Providing for enforcement provisions and monitoring
relating to CbC Reporting’s effective implementation including having mechanisms to
enforce compliance by Ultimate Parent Entities and Surrogate Parent Entities, applying
these mechanisms effectively, and determining the number of Ultimate Parent Entities
and Surrogate Parent Entities which have filed, and the number of Constituent Entities
which have filed in case of local filing (paragraph 8 (e) of the terms of reference).

14. Bulgaria has legal mechanisms in place to enforce compliance with the minimum
standard. There are notification mechanisms in place that apply to the Ultimate Parent
Entity, the Surrogate Parent Entity or any Constituent Entity.'® There are also penalties in
place in relation to the filing and notification obligations under CbC Reporting:
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(i) penalties for failure to file,"” (ii) penalties for providing false or incomplete data™ and
(iii) penalties for failure to provide appropriate notifications."

15. It is noted that there are no specific process to take appropriate measures in case
Bulgaria is notified by another jurisdiction that it has reason to believe with respect to a
Reporting Entity that an error may have led to incorrect or incomplete information
reporting or that there is non-compliance of a Reporting Entity with respect to its
obligation to file a CbC report. As no exchange of CbC reports has yet occurred, no
recommendation is made but this aspect will be further monitored in the next annual peer
review process.

Conclusion

16. In respect of paragraph 8 of the terms of reference (OECD, 2017b), has
implemented its domestic legal and administrative framework to impose and enforce ChC
requirements on the Ultimate Parent Entity of an MNE Group that is resident for tax
purposes in Bulgaria. Bulgaria meets all the terms of reference relating to the domestic
legal and administrative framework.

Part B: The exchange of information framework

17. Part B assesses the exchange of information framework of the reviewed
jurisdiction. For this first annual peer review process, this includes reviewing certain
aspects of the exchange of information framework as specified in paragraph 9 (a) of the
terms of reference (OECD, 2017b).

Summary of terms of reference: within the context of the exchange of information
agreements in effect of the reviewed jurisdiction, having QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites (paragraph 9 (a) of the terms of reference).

18. Bulgaria has domestic legislation that permits the automatic exchange of
CbC reports: it is a Party to (i) the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011) (the “Convention”) (signed on 26 October 2015 and in force on 1 July
2016) and (ii) multiple bilateral Double Tax Agreements.? It also implemented the EU
Council Directive 2016/881 of 25 May 2016, amending Directive 2011/16/EU as regards
mandatory Automatic Exchange of Information in the field of taxation. The Convention is
not in effect with respect to the fiscal year starting on 1 January 2016. This means that
Bulgaria would not be able in theory to exchange (either send or receive) CbC reports
with respect to 2016 fiscal year and would not send or receive CbC reports under the
Convention and CbC MCAA on the first exchange date in mid-2018. Bulgaria has
however lodged a Unilateral Declaration to align the effective date of the Convention
with the first intended exchanges of information on CbC reports under the CbhC MCAA.
This Unilateral Declaration enables exchanges of CbC reports relating to the fiscal year
2016 (by aligning the effective date of the Convention with first intended exchanges of
CbC Reports under the CbC MCAA, as permitted under paragraph 6 of Article 28 of the
Convention?) with other jurisdictions that have provided the same Unilateral Declaration.

19. Bulgaria is also a signatory of the CbhC MCAA (signed on 17 November 2017)
and has submitted a full set of notifications under Section 8. It intends to have the
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CbC MCAA in effect with all other Competent Authorities that provide a notification
under paragraph 1(e) of Section 8 of the same agreement. As of 12 January 2018,
Bulgaria has 45 bilateral relationships activated under the CbC MCAA? or exchanges
under the EU Council Directive (2016/881/EU). Bulgaria has taken steps to have QCAAs
in effect with other jurisdictions of the Inclusive Framework that meet the confidentiality
and consistency conditions. Against the backdrop of the still evolving exchange of
information framework, at this point in time Bulgaria meets the terms of reference.

Conclusion

20. Against the backdrop of the still evolving exchange of information framework, at
this point in time Bulgaria meets the terms of reference relating to the exchange of
information framework.

Part C: Appropriate use
21. Part C assesses the compliance of the reviewed jurisdiction with the appropriate

use condition. For this first annual peer review process, this includes reviewing certain
aspects of appropriate use.

Summary of terms of reference: having in place mechanisms to ensure that CbC reports
which are received through exchange of information or by way of local filing can be used
only to assess high level transfer pricing risks and other BEPS-related risks and for
economic and statistical analysis where appropriate; and cannot be used as a substitute for
a detailed transfer pricing analysis or on their own as conclusive evidence on the
appropriateness of transfer prices or to make adjustments of income of any taxpayer on
the basis of an allocation formula (paragraphs 12 (a) of the terms of reference).

22. In order to ensure that a CbC report received through exchange of information or
local filing can be used only to assess high-level transfer pricing risks and other
BEPS-related risks, and, where appropriate, for economic and statistical analysis, and in
order to ensure that the information in a CbC report cannot be used as a substitute for a
detailed transfer pricing analysis of individual transactions and prices based on a full
functional analysis and a full comparability analysis; or is not used on its own as
conclusive evidence that transfer prices are or are not appropriate; or is not used to make
adjustments of income of any taxpayer on the basis of an allocation formula (including a
global formulary apportionment of income), Bulgaria indicates that measures are in place
to ensure the appropriate use of information in all six areas identified in the
OECD Guidance on the appropriate use of information contained in Country-by-Country
reports (OECD, 2017a). It has provided details in relation to these measures, enabling it
to answer “yes” to the additional questions on appropriate use.

23. There are no concerns to be reported for Bulgaria in respect of the aspects of
appropriate use covered by this annual peer review process.
Conclusion

24. In respect of paragraph 12 (a) of the terms of reference (OECD, 2017b), there are
no concerns to be reported for Bulgaria. Bulgaria thus meets these terms of reference.
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Summary of recommendations on the implementation of Country-by-Country
Reporting

Aspect of the implementation that should be improved Recommendation for improvement
Part A Domestic legal and administrative framework
Part B Exchange of information framework
Part C Appropriate use

Notes

! Paragraph 8 of the terms of reference (OECD, 2017b).
2 Paragraph 9 (a) of the terms of reference (OECD, 2017b).

® These questions were circulated to all members of the Inclusive Framework following the release
of the Guidance on the appropriate use of information in CbC reports on 6 September 2017, further
to the approval of the Inclusive Framework.

4 Paragraph 12 (a) of the terms of reference (OECD, 2017b).

> Primary law consists of the amended Tax and Social Security Procedure Code in relation to the
CbC Reporting (adopted by Parliament on 20 July 2017 and published in the State Gazette on 4
August 2017) (hereafter the “Tax Code”). See Articles 143s to 143z, Article 268a, Paragraph 1,
items 33-45 of the Additional provisions and paragraphs 25-26 of the Transitional and final
provisions of the Tax Code. An amendment to the Tax Code was published in the State Gazette on
17 November 2017 which amends Article 143w only. See
http://dv.parliament.bg/DVWeb/showMaterial DV.jsp?idMat=119626 (accessed 11 April 2018).

® Secondary legislation is not foreseen but nevertheless, according to Art. 143u, para 3 of the Tax
Code, the country-by-country report will be filed electronically on an annual basis and under a
procedure and in a format approved by an order of the executive director of the National Revenue
Agency, which shall be published on the webpage of the National Revenue Agency.

" Guidance including instructions for filling in and filing a CbC report under Article 143t of the
Tax Code was published on the website of the National Revenue Agency:
http://nap.bg/document?id=15669 (accessed 11 April 2018).

® The « summary of terms of reference » is provided to facilitate the reading of the report.
Reference should be made to the exact wording of the terms of reference published in February
2017 (OECD, 2017b).

® Under Bulgaria’s legislation, Bulgarian Ultimate Parent Entities that are tax residents in Bulgaria
and which have a total consolidated group revenue in the fiscal year immediately preceding the
reporting fiscal year of BGN 100 000 000 (approximately equivalent to EUR 50 million) are
required to file a CbC report. Bulgaria will only exchange CbC reports submitted by Bulgarian
Parent Entities of MNE Groups which have a total consolidated group revenue in the fiscal year
immediately preceding the reporting fiscal year of BGN 1 466 872 500 (approximately equivalent
to EUR 750 million). Bulgaria indicates that the CbC reports for groups below this threshold will
be used for domestic risk assessment purposes only and will not be exchanged with other
jurisdictions.

0 As per amended Article 143w of the amended Tax Code gazetted on 17 November 2017, the
rule for the threshold calculation for currency fluctuations for MNE groups whose Ultimate Parent
Entity is located in a jurisdiction other than Bulgaria is to be applied in accordance with
OECD guidance.
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1 See Paragraph 25(1) of the Tax Code.
2 5ee Paragraph 17 Article 143u.(1) of the Tax Code.

B In the Bulgarian instructions for filling in and filing a CbC Report, it is noted that there is a
requirement to indicate the exchange rate used and the calculation methodology in Table 3 where
the Consolidated Financial Statements of an MNE Group are prepared in a foreign currency and
the revenue is converted into BGN. In addition, the “number of employees” to be reported should
include those hiring out of labour relationship.

14 See Paragraph 25(2) of the Tax Code.

B see Paragraph 17 Article 143w (5) of the Tax Code.

16 See Paragraph 17 See Article 143y of the Tax Code.

'7 See Paragraph 21 Avrticle 278a. (1) of the Tax Code.

8 See Paragraph 21 Article 278a. (2) of the Tax Code.

Y 5ee Paragraph 21 Article 278a. (3) and (4) of the Tax Code.

2 Bulgaria reports 68 Double Tax Conventions (DTCs) in force with: Albania, Algeria, Armenia,
Austria, Azerbaijan, Bahrain, Belarus, Belgium, Canada, China (People’s Republic of), Croatia,
Cyprus, Czech Republic, Democratic People’s Republic of Korea, Denmark, Egypt, Estonia,
Finland, Former Yugoslav Republic of Macedonia, France, Georgia, Germany, Greece, Hungary,
India, Indonesia, Iran, Ireland, Israel, Italy, Japan, Jordan, Kazakhstan, Korea, Kuwait, Latvia,
Lebanon, Lithuania, Luxembourg, Malta, Moldova, Mongolia, Montenegro, Morocco,
Netherlands, Norway, Poland, Portugal, Qatar, Romania, Russia, Serbia, Singapore,
Slovak Republic, Slovenia, South Africa, Spain, Sweden, Switzerland, Syrian Arab Republic,
Thailand, Turkey, Ukraine, United Arab Emirates, United Kingdom, United States, Uzbekistan,
Viet Nam and Zimbabwe. Bulgaria indicated that all DTCs of Bulgaria permit AEOI and no
restrictions apply.

Note by Turkey

The information in this document with reference to “Cyprus” relates to the southern part of the
Island. There is no single authority representing both Turkish and Greek Cypriot people on the
Island. Turkey recognises the Turkish Republic of Northern Cyprus (TRNC). Until a lasting and
equitable solution is found within the context of the United Nations, Turkey shall preserve its
position concerning the “Cyprus issue”.

Note by all the European Union Member States of the OECD and the European Union

The Republic of Cyprus is recognised by all members of the United Nations with the exception of
Turkey. The information in this document relates to the area under the effective control of the
Government of the Republic of Cyprus.

2 Paragraph 6 of Article 28 of the Convention reads as follows: “[...] Any two or more Parties
may mutually agree that the Convention /... shall have effect for administrative assistance related
to earlier taxable periods or charges to tax.”

2 |t is noted that some Qualifying Competent Authority agreements are not in effect with
jurisdictions of the Inclusive Framework that meet the confidentiality condition and have
legislation in place: this may be because the partner jurisdictions considered do not have the
Convention in effect for the first reporting period, or the partner jurisdiction has the Convention in
effect for the first reporting period but did not submit a Unilateral Declaration (in regard of the fact
that the reviewed jurisdiction does not have the Convention in effect for the first reporting period),
or may not have listed the reviewed jurisdiction in their notifications under Section 8 of the
CbC MCAA.
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Cameroon

Summary of key findings

1. Consistent with the agreed methodology this first annual peer review covers:
(i) the domestic legal and administrative framework, (ii) certain aspects of the exchange
of information framework as well as (iii) certain aspects of the confidentiality and
appropriate use of ChC reports. Cameroon does not have a legal and administrative
framework in place to implement CbC Reporting. It is recommended that Cameroon
finalise its domestic legal and administrative framework in relation to CbC requirements
as soon as possible (taking into account its particular domestic legislative process) and
put in place an exchange of information framework as well as measures to ensure
appropriate use.

Part A: Domestic legal and administrative framework

2. Cameroon does not have a legal and administrative framework in place to
implement CbC Reporting and thus does not implement CbC Reporting requirements for
the 2016 fiscal year. Cameroon indicates that it intends to implement the CbC Reporting
requirements and has sought technical assistance from the OECD for a consistent
implementation of the minimum standard into its domestic legal framework: an
evaluation mission was launched in the fourth quarter of 2017 and will continue in 2018.
The legislation could be adopted State Budget for 2019. It is recommended that
Cameroon finalise its domestic legal and administrative framework in relation to
ChC requirements as soon as possible, taking into account its particular domestic
legislative process.!

Part B: Exchange of information framework

3. Cameroon is a signatory to the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011). It is not a signatory to the CbC MCAA. As of 12 January 2018, Cameroon
does not have bilateral relationships activated under the CbC MCAA. In respect of the
terms of reference under review,? it is recommended that Cameroon take steps to sign the
CbC MCAA and have QCAAs in effect with jurisdictions of the Inclusive Framework
which meet the confidentiality, consistency and appropriate use prerequisites. It is
however noted that Cameroon will not be exchanging CbC reports in 2018.

Part C: Appropriate use

4, In respect of the terms of reference under review,> Cameroon does not yet have
measures in place relating to appropriate use. It is recommended that Cameroon take
steps to ensure that the appropriate use condition is met ahead of the first exchanges of
information. It is however noted that Cameroon will not be exchanging CbC reports in
2018.
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Part A: The domestic legal and administrative framework

5. Part A assesses the domestic legal and administrative framework of the reviewed
jurisdiction by reviewing the (a) parent entity filing obligation, (b) the scope and timing
of parent entity filing, (c) the limitation on local filing obligation, (d) the limitation on
local filing in case of surrogate filing and ((e) the effective implementation.

6. Cameroon does not yet have legislation in place to implement the BEPS
Action 13 minimum standard.

(a) Parent entity filing obligation

Summary of terms of reference:* Introducing a CbC filing obligation which
applies to Ultimate Parent Entities of MNE Groups above a certain threshold of
revenue, whereby all required Constituent Entities of the MNE Group are
included in the CbC report and no entity is excluded from CbC Reporting other
than permitted (paragraph 8 (a) of the terms of reference).

(b) Scope and timing of parent entity filing

Summary of terms of reference: Providing that the filing of a CbC report by an
Ultimate Parent Entity commences for a specific fiscal year; includes all of, and
only, the information required; and occurs within a certain timeframe; and the rules
and guidance issued on other aspects of filing requirements are consistent with, and
do not circumvent, the minimum standard (paragraph 8 (b) of the terms of
reference).

(c) Limitation on local filing obligation

Summary of terms of reference: If local filing requirements have been introduced,
that such requirements may apply only to Constituent Entities which are tax
residents in the reviewed jurisdiction, whereby the content of the ChC report does
not contain more than that required from an Ultimate Parent Entity, whereby the
reviewed jurisdiction meets the confidentiality, consistency and appropriate use
requirements, whereby local filing may only be required under certain conditions
and whereby one Constituent Entity of an MNE Group in the reviewed jurisdiction
is allowed to file the CbC report, satisfying the filing requirement of all other
Constituent Entities in the reviewed jurisdiction (paragraph 8 (c) of the terms of
reference).

(d) Limitation on local filing in case of surrogate filing

Summary of terms of reference: If local filing requirements have been introduced,
that local filing will not be required when there is surrogate filing in another
jurisdiction when certain conditions are met (paragraph 8 (d) of the terms of
reference).
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(e) Effective implementation

Summary of terms of reference: Providing for enforcement provisions and
monitoring relating to CbC Reporting’s effective implementation including having
mechanisms to enforce compliance by Ultimate Parent Entities and Surrogate Parent
Entities, applying these mechanisms effectively, and determining the number of
Ultimate Parent Entities and Surrogate Parent Entities which have filed, and the
number of Constituent Entities which have filed in case of local filing (paragraph 8
(e) of the terms of reference).

7. Cameroon does not have a legal and administrative framework in place to
implement CbC Reporting and thus does not implement CbC Reporting requirements for
the 2016 fiscal year. Cameroon indicates that it intends to implement the CbC Reporting
requirements and has sought technical assistance from the OECD for a consistent
implementation of the minimum standard into its domestic legal framework: an
evaluation mission was launched in the fourth quarter of 2017 and will continue in 2018.
The legislation could be adopted State Budget for 2019.

8. The implementation steps would be as follows: 1. Evaluation of the internal
legislative framework through the OECD’s technical assistance mission; 2. Integration of
legislative measures adapted to the country-by-country reporting process in the Finance
Bill (which would be effective immediately after promulgation of the law in accordance
with domestic procedures). Taking into account the timeframe needed to carry out these
steps and to draft the law, proposals for introducing CbC Reporting requirements could
be incorporated in the Finance Bill for 2019.

9. According to Cameroon’s estimates, there is no MNE Group headquartered in
Cameroon whose annual consolidated revenue would be above EUR 750 million (or
XAF 491 250 million). Cameroon indicates that it has not implemented local filing
requirements on resident Constituent Entities of MNE Groups headquartered in another
jurisdiction.

10. It is recommended that Cameroon finalise its domestic legal and administrative
framework in relation to CbC requirements as soon as possible, taking into account its
particular domestic legislative process.

Conclusion

11. In respect of paragraph 8 of the terms of reference (OECD, 2017), Cameroon does
not yet have a complete domestic legal and administrative framework to impose and
enforce CbC requirements on the Ultimate Parent Entity of an MNE Group that is
resident for tax purposes in Cameroon. It is recommended that Cameroon finalise its
domestic legal and administrative framework in relation to CbC requirements as soon as
possible, taking into account its particular domestic legislative process.

Part B: The exchange of information framework
12. Part B assesses the exchange of information framework of the reviewed
jurisdiction. For this first annual peer review process, this includes reviewing certain
aspects of the exchange of information network as specified in paragraph 9 (a) of the
terms of reference (OECD, 2017).
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Summary of terms of reference: within the context of the exchange of information
agreements in effect of the reviewed jurisdiction, having QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency
and appropriate use prerequisites (paragraph 9 (a) of the terms of reference).

Cameroon does not have a domestic legal basis to automatically exchange information on
CbC reports. Cameroon is a Party to the Multilateral Convention on Mutual
Administrative Assistance in Tax Matters: Amended by the 2010 Protocol
(OECD/Council of Europe, 2011) (“the Convention™) (signed on 25 June 2014, in force
on 1 October 2015 and in effect for 2016). It is not a signatory to the CbC MCAA.
Cameroon does not report any Double Tax Agreements or Tax Information Exchange
Agreements that allow Automatic Exchange of Information.

13. As of 12 January 2018, Cameroon does not yet have bilateral relationships
activated under the CbC MCAA. It is recommended that Cameroon take steps to sign the
CbC MCAA and have QCAAs in effect with jurisdictions of the Inclusive Framework
which meet the confidentiality, consistency and appropriate use prerequisites. It is
however noted that Cameroon will not be exchanging CbC reports in 2018.

Conclusion

14. In respect of the terms of reference under review, it is recommended that
Cameroon take steps to sign the CbC MCAA and have QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites. It is however noted that Cameroon will not be exchanging
ChC reports in 2018.

Part C: Appropriate use
15. Part C assesses the compliance of the reviewed jurisdiction with the appropriate

use conditions. For this first annual peer review process, this includes reviewing certain
aspects of appropriate use.

Summary of terms of reference: (a) having in place mechanisms (such as legal or
administrative measures) to ensure CbC reports which are received through exchange of
information or by way of local filing are only used to assess high-level transfer pricing
risks and other BEPS-related risks, and, where appropriate, for economic and statistical
analysis; and cannot be used as a substitute for a detailed transfer pricing analysis of
individual transactions and prices based on a full functional analysis and a full
comparability analysis; and are not used on their own as conclusive evidence that transfer
prices are or are not appropriate; and are not used to make adjustments of income of any
taxpayer on the basis of an allocation formula (paragraphs 12 (a) of the terms of
reference).

16.  Cameroon does not yet have measures in place relating to appropriate use. It is
recommended that Cameroon take steps to ensure that the appropriate use condition is
met ahead of the first exchanges of information. It is however noted that Cameroon will
not be exchanging CbC reports in 2018.
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Conclusion

17. It is recommended that Cameroon take steps to ensure that the appropriate use
condition is met ahead of the first exchanges of information. It is however noted that
Cameroon will not be exchanging CbC reports in 2018.

COUNTRY-BY-COUNTRY REPORTING -COMPILATION OF PEER REVIEW REPORTS (PHASE 1) © OECD 2018



2. PEER REVIEW REPORTS — CAMEROON | 129

Summary of recommendations on the implementation of Country-by-Country
Reporting

Aspect of the implementation that should be ) .
Recommendation for improvement

improved
Part A Domestic legal and administrative It is recommended that Cameroon finalise its domestic legal and administrative framework
framework in relation to CbC requirements as soon as possible, taking into account its particular
domestic legislative process.
Part B Exchange of information Itis recommended that Cameroon take steps to sign the CbC MCAA and have QCAAs in
framework effect with jurisdictions of the Inclusive Framework which meet the confidentiality,
consistency and appropriate use prerequisites.
Part C Appropriate use It is recommended that Cameroon take steps to ensure that the appropriate use condition is

met ahead of the first exchanges of CbC reports.

Notes

! Paragraph 8 of the terms of reference (OECD, 2017).
2 Paragraph 9 (a) of the terms of reference (OECD, 2017).
3 Paragraph 12 (a) of the terms of reference (OECD, 2017).

* The « summary of terms of reference » is provided to facilitate the reading of the report.
Reference should be made to the exact wording of the terms of reference published in February
2017 (OECD, 2017).
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Canada

Summary of key findings

1. Consistent with the agreed methodology, this first annual peer review covers:
(i) the domestic legal and administrative framework, (ii) certain aspects of the exchange
of information framework as well as (iii) certain aspects of the confidentiality and
appropriate use of CbC reports. Canada’s implementation of the Action 13 minimum
standard meets all applicable terms of reference, except that it raises one substantive issue
in relation to its domestic legal and administrative framework. The report, therefore,
contains one recommendation to address this issue.

Part A: Domestic legal and administrative framework

2. Canada has legislation in place that imposes and enforces CbC requirements on
MNE Groups whose UPE is resident for tax purposes in Canada. The filing obligation for
a CbC report in Canada commences in respect of fiscal years commencing after 2015
(i.e. on or after 1 January 2016). Canada meets all the terms of reference relating to the
domestic legal and administrative framework," with the following exception:

e the local filing mechanism which may be triggered in circumstances that are
wider than those set out in the minimum standard.?

Part B: Exchange of information framework

3. Canada is a signatory of the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011), which is in effect for 2016, and is also is a signatory of the CbC MCAA.
It has provided its notifications under Section 8 (e) (i) of this agreement and intends to
exchange information with a large number of signatories. It is noted that Canada has
signed a bilateral QCAA with the United States. As of 12 January 2018, Canada has
46 bilateral relationships activated under the ChC MCAA. Canada has taken steps to have
Qualifying Competent Authority Agreements (QCAA) in effect with jurisdictions of the
Inclusive Framework that meet the confidentiality, consistency and appropriate use
conditions (including legislation in place for fiscal year 2016). Against the backdrop of
the still evolving exchange of information framework, at this point in time Canada meets
the terms of reference relating to the exchange of information framework aspects under
review for this first annual peer review.?

Part C: Appropriate use

4. There are no concerns to be reported for Canada. Canada indicates that measures
are in place to ensure the appropriate use of information in all six areas identified in the
OECD Guidance on the appropriate use of information contained in Country-by-Country
reports (OECD, 2017a). It has provided details in relation to these measures, enabling it
to answer “yes” to the additional questions on appropriate use.* Canada meets the terms
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of reference relating to the appropriate use aspects under review for this first annual peer
: 5
review.

Part A: The domestic legal and administrative framework

5. Part A assesses the domestic legal and administrative framework of the reviewed
jurisdiction by reviewing the (a) parent entity filing obligation, (b) the scope and timing
of parent entity filing, (c) the limitation on local filing obligation, (d) the limitation on
local filing in case of surrogate filing and (e) the effective implementation.

6. Canada has legislation in place which implements the BEPS Action 13 minimum
standard for reporting fiscal years beginning after 2015.° The Canada Revenue Agency
also issued Guidance in 2017.’

(a) Parent entity filing obligation

Summary of terms of reference:® Introducing a CbC filing obligation which applies to
Ultimate Parent Entities of MNE Groups above a certain threshold of revenue, whereby
all required Constituent Entities of the MNE Group are included in the CbC report and no
entity is excluded from CbC Reporting other than permitted (paragraph 8 (a) of the terms
of reference).

7. Canada has introduced a domestic legal and administrative framework which
imposes a CbC filing obligation on Ultimate Parent Entities of MNE Groups which have
consolidated group above a certain threshold,” whereby all required Constituent Entities
of the MNE Group are included in the CbC report and no entity is excluded from
ChC Reporting other than permitted by the Action 13 report (OECD, 2015).

8. No inconsistencies were identified with respect to the parent entity filing
obligation.

(b) Scope and timing of parent entity filing

Summary of terms of reference: Providing that the filing of a CbC report by an Ultimate
Parent Entity commences for a specific fiscal year; includes all of, and only, the
information required; and occurs within a certain timeframe; and the rules and guidance
issued on other aspects of filing requirements are consistent with, and do not circumvent,
the minimum standard (paragraph 8 (b) of the terms of reference).

9. The first filing obligation for a CbC report in Canada applies in respect of reporting
fiscal years commencing after 2015 (i.e. on or after 1 January 2016). The CbC report must be
filed by the later of (i) 12 months after the last day of the reporting fiscal year, and (ii) if
notification of systemic failure has been received by a constituent entity, 30 days after receipt
of the notification. Notifications of systemic failure are only relevant where local filing is
triggered. Therefore the filing deadline for Ultimate Parent Entities resident in Canada should
always be within 12 months of the last day of the reporting fiscal year.

10. Guidance issued by the CRA includes a description of the items to be included in a
CbC Report. This explains that "'Revenues — Unrelated Party' should be read as referring to
revenues arising from transactions between unrelated entities which deal at arm's length" and
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"Revenues — Related Party' should be read as referring to revenues arising from entities not
dealing at arm's length". However, interpretative guidance issued by the OECD in April
2017," subsequent to the CRA guidance, explains that “for the third column of Table 1 of the
CbC report, the related parties, which are defined as ‘“associated enterprises” in the
Action 13 report, should be interpreted as the Constituent Entities listed in Table 2 of the
CDbC report™. It is expected that Canada issue an updated interpretation or clarification of the
definitions of "Revenues — Unrelated Party” and "Revenues — Related Party” within a
reasonable timeframe to ensure consistency with OECD guidance, and this will be monitored.

11. No other inconsistencies were identified with respect to the scope and timing of
parent entity filing.

(c) Limitation on local filing obligation

Summary of terms of reference: If local filing requirements have been introduced, that such
requirements may apply only to Constituent Entities which are tax residents in the reviewed
jurisdiction, whereby the content of the CbC report does not contain more than that required
from an Ultimate Parent Entity, whereby the reviewed jurisdiction meets the confidentiality,
consistency and appropriate use requirements, whereby local filing may only be required
under certain conditions and whereby one Constituent Entity of an MNE Group in the
reviewed jurisdiction is allowed to file the CbC report, satisfying the filing requirement of all
other Constituent Entities in the reviewed jurisdiction (paragraph 8 (c) of the terms of
reference).

12. Canada has introduced local filing requirements which apply to reporting fiscal
years commencing after 2015 (i.e. on or after 1 January 2016)."

13. With respect to the conditions under which local filing may be required
(paragraph 8 (c) iv. b) of the terms of reference (OECD, 2017b)), under Canada's
legislation, local filing applies where an MNE group has a Constituent Entity resident in
Canada which is not the Ultimate Parent Entity of the group, and the jurisdiction of
residence of the ultimate parent entity of the MNE group does not have a qualifying
competent authority agreement in effect to which Canada is a Party on or before the end
of 12 months after the end of the reporting fiscal year. Paragraph 8 (c) iv. b) of the terms
of reference (OECD, 2017b) provides that a jurisdiction may require local filing if “the
jurisdiction in which the Ultimate Parent Entity is resident for tax purposes has a current
International Agreement to which the given jurisdiction is a Party but does not have a
Qualifying Competent Authority Agreement in effect to which this jurisdiction is a Party
by the time for filing the Country-by-Country Report”. This is narrower than the above
condition in Canada’s legislation. Under Canada’s legislation, local filing may be
required in circumstances where there is no current international agreement between
Canada and the residence jurisdiction of the Ultimate Parent Entity, which is not
permitted under the terms of reference. In its response to the CbC peer review
questionnaire for the reviewed jurisdiction, Canada explained that it is party to the
Convention on Mutual Administrative Assistance in Tax Matters and has 93 bilateral tax
conventions which provide for Automatic Exchange of Information. As such, there will
be relatively few cases where Canada does not have a current international agreement
with the residence jurisdiction of the Ultimate Parent Entity of an MNE group.
Nevertheless, it is recommended that Canada amend the above condition or otherwise
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take steps to ensure that the CbC Reporting local filing obligation will apply only in the
circumstances contained in the terms of reference.

14. No other inconsistencies were identified with respect to the limitation on local
filing obligations.

(d) Limitation on local filing in case of surrogate filing

Summary of terms of reference: If local filing requirements have been introduced, that
local filing will not be required when there is surrogate filing in another jurisdiction when
certain conditions are met (paragraph 8 (d) of the terms of reference).

15. Canada’s local filing requirements will not apply if there is surrogate filing in
another jurisdiction. No inconsistencies were identified with respect to the limitation on
local filing in case of surrogate filing.

(e) Effective implementation

Summary of terms of reference: Providing for enforcement provisions and monitoring
relating to CbC Reporting’s effective implementation including having mechanisms to
enforce compliance by Ultimate Parent Entities and Surrogate Parent Entities, applying
these mechanisms effectively, and determining the number of Ultimate Parent Entities
and Surrogate Parent Entities which have filed, and the number of Constituent Entities
which have filed in case of local filing (paragraph 8 (e) of the terms of reference).

16. Canada has mechanisms in place to identify MNE groups whose Ultimate Parent
Entity is resident in Canada and to enforce compliance with the minimum standard. The
International and Large Business Directorate of the CRA will catalogue large
MNE groups with their Ultimate Parent Entity resident in Canada; 100% of these groups
are subject to risk assessment in multiple areas of potential non-compliance, and may be
selected for audit or other compliance actions as a result. There are also penalties in cases
of (i) non-filing or (ii) inaccurate or incomplete filing of a CbC Report.* In addition,
Canada indicates that section 233 of the Act authorizes the Minister of National Revenue
to demand information from persons required to file information returns. Failure to
comply with demands under this section can affect the level of penalties assessed under
subsection 162(10) of the Act.

17. Canada notes the following specific processes in place that would allow it to take
appropriate measures in case Canada is notified by another jurisdiction that such other
jurisdiction has reason to believe that an error may have led to incorrect or incomplete
information reporting by a Reporting Entity or that there is non-compliance of a
Reporting Entity with respect to its obligation to file a CbC report: in Canada, section
231.2 of the Act provides that, notwithstanding any other provision of the Act, the
Minister of National Revenue may, by notice, require that any person provide information
or any document for any purpose relating to the administration or enforcement of the Act.
When a taxpayer refuses to produce the information in response to a request under the
requirements provision set out in section 231.2 of the Act, a compliance order pursuant to
section 231.7 of the Act can be sought. Provisions of section 231.7 of the Act are used to
obtain compliance with the Minister's request for any access, assistance, information or
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documents sought by the Minister under section 231.1 or section 231.2 of the Act.** No
inconsistencies were identified with respect to the effective implementation.

Conclusion

18. In respect of paragraph 8 of the terms of reference (OECD, 2017b), Canada has a
domestic legal and administrative framework to impose and enforce CbC requirements on
MNE Groups whose Ultimate Parent Entity is resident for tax purposes in Canada.
Canada meets all the terms of reference relating to the domestic legal and administrative
framework, with the exception of the local filing conditions (paragraphs 8 (c) iv. b) of the
terms of reference (OECD, 2017b)).

Part B: The exchange of information framework

19. Part B assesses the exchange of information framework of the reviewed
jurisdiction. For this first annual peer review process, this includes reviewing certain
aspects of the exchange of information framework as specified in paragraph 9 (a) of the
terms of reference (OECD, 2017b).

Summary of terms of reference: within the context of the exchange of information
agreements in effect of the reviewed jurisdiction, having QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites (paragraph 9 (a) of the terms of reference).

20. Canada has domestic legislation that permits the automatic exchange of
CbC reports. It is a Party to (i) the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011) (signed on 3 November 2011, in force on 1 March 2014 and in effect for
2016), and (ii) 93 bilateral tax conventions which allow Automatic Exchange of
Information.™

21. Canada signed the ChC MCAA on 11 May 2016 and submitted a full set of
notifications under section 8 of the CbC MCAA on 6 February 2017. It intends to have
the CbC MCAA in effect with the Competent Authorities of a large number of signatories
to the CbC MCAA that provide a notification under Section 8(1)(e) of the same
agreement. It is noted that Canada has signed a bilateral QCAA with the United States.
As of 12 January 2018, Canada has 46 bilateral relationships activated under the
CbC MCAA or exchange under the bilateral CAA.” Canada has taken steps to have
QCAAs in effect with jurisdictions of the Inclusive Framework that meet the
confidentiality, consistency and appropriate use conditions (including legislation in place
for fiscal year 2016). It is noted that some QCAAs are not in effect for fiscal year 2016
with jurisdictions of the Inclusive Framework that meet the confidentiality condition and
have legislation in place: this may be because the partner jurisdictions considered do not
have the Convention in effect for the first reporting period, or the reviewed jurisdiction
may not have listed all signatories of the CbC MCAA. Canada indicates that it will
further update the list of intended exchange partners. Against the backdrop of the still
evolving exchange of information framework, at this point in time Canada meets the
terms of reference relating to the exchange of information framework aspects under
review for this first annual peer review.
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Conclusion

22. Against the backdrop of the still evolving exchange of information framework, at
this point in time Canada meets the terms of reference regarding the exchange of
information framework.

Part C: Appropriate use
23. Part C assesses the compliance of the reviewed jurisdiction with the appropriate

use condition. For this first annual peer review process, this includes reviewing certain
aspects of appropriate use.

Summary of terms of reference: (a) having in place mechanisms (such as legal or
administrative measures) to ensure CbC reports which are received through exchange of
information or by way of local filing are only used to assess high-level transfer pricing
risks and other BEPS-related risks, and, where appropriate, for economic and statistical
analysis; and cannot be used as a substitute for a detailed transfer pricing analysis of
individual transactions and prices based on a full functional analysis and a full
comparability analysis; and are not used on their own as conclusive evidence that transfer
prices are or are not appropriate; and are not used to make adjustments of income of any
taxpayer on the basis of an allocation formula (paragraphs 12 (a) of the terms of
reference).

24, In order to ensure that a ChC report received through exchange of information or
local filing can be used only to assess high-level transfer pricing risks and other
BEPS-related risks, and, where appropriate, for economic and statistical analysis, and in
order to ensure that the information in a CbC report cannot be used as a substitute for a
detailed transfer pricing analysis of individual transactions and prices based on a full
functional analysis and a full comparability analysis; or is not used on its own as
conclusive evidence that transfer prices are or are not appropriate; or is not used to make
adjustments of income of any taxpayer on the basis of an allocation formula (including a
global formulary apportionment of income), Canada indicates that measures are in place
to ensure the appropriate use of information in all six areas identified in the OECD
Guidance on the appropriate use of information contained in Country-by-Country reports
(OECD, 2017a). It has provided details in relation to these measures, enabling it to
answer “yes” to the additional questions on appropriate use.

25. There are no concerns to be reported for Canada in respect of the aspects of
appropriate use covered by this annual peer review process.
Conclusion

26. In respect of paragraph 12 (a) of the terms of reference (OECD, 2017b), there are
no concerns to be reported for Canada. Canada thus meets these terms of reference.
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Summary of recommendations on the implementation of Country-by-Country
Reporting

Aspect of the implementation that should be

Recommendation for improvement

improved

Part A Domestic legal and administrative It is recommended that Canada amend the local fling condition or otherwise take steps to

framework ensure that the CbC Reporting local filing obligation will apply only in the circumstances
contained in the terms of reference.

Part B Exchange of information
framework

Part C Appropriate use

Notes

! Paragraph 8 of the terms of reference (OECD, 2017b).
2 Paragraph 8 (c) iv. b) of the terms of reference (OECD, 2017b).
3 Paragraph 9 (a) of the terms of reference (OECD, 2017b).

* These questions were circulated to all members of the Inclusive Framework following the release
of the Guidance on the appropriate use of information contained in Country-by-Country reports
(OECD, 2017a) on 6 September 2017, further to the approval of the Inclusive Framework.

® Paragraph 12 () of the terms of reference (OECD, 2017b).

6 Primary law consists of the Income Tax Act (R.S.C., 1985, c. 1 (5th Supp.)), Section 233.8 —
Country-by-country report.

" Guidance RC4651 released on 2 March 2017.

® The « summary of terms of reference » is provided to facilitate the reading of the report.
Reference should be made to the exact wording of the terms of reference published in February
2017 (OECD, 2017b).

® with respect to the annual consolidated group revenue threshold (paragraph 8 (a) ii of the terms
of reference (OECD, 2017)), where the MNE Group draws up, or would draw up, its Consolidated
Financial Statements in a currency other than euros, consolidated group revenues must be
converted into euros at the prevailing exchange rate at the date of transactions or, if this is not
practical, using an average exchange rate for the period as published by the Bank of Canada.
Consistent with OECD guidance, where the Ultimate Parent Entity of a group is resident in
another jurisdiction, and that jurisdiction has implemented a reporting threshold that is a near
equivalent of EUR 750 million as at 1 January 2015, an MNE group that complies with this local
threshold will not be subject to local filing in Canada.

10 see www.oecd.org/tax/quidance-on-the-implementation-of-country-by-country-reporting-beps-
action-13.pdf (OECD, 2018).

" These local filing requirements apply only to Constituent Entities that are resident in Canada.

12 penalties may be applicable to the filing of an RC4649 in Canada under the following legislative
provisions: (1) Subsection 162(5) of the Act: Subsection 162(5) of the Act (http:/laws-
lois.justice.gc.ca/eng/acts/1-3.3/, accessed 11 April 2018) provides a penalty for the failure of any
person to provide any information required on a prescribed form made pursuant to the Act or the
Regulations. The penalty for the failure to provide the information is $100, and is applicable to
each such failure; (2) Subsection 162(7) of the Act: Subsection 162(7) of the Act provides a
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penalty for the failure to file an information return as and when required by the Act and for the
failure to comply with a duty or obligation imposed under the Act or the Regulations. The penalty
is equal to CAD 25 (Canadian dollars) per day of default, subject to a CAD 100 minimum and a
CAD 2500 maximum; (3) Paragraphs 162(10)(a) and (b) of the Act: The penalty under
subsection 162(10) of the Act applies in two mutually exclusive situations described by paragraphs
162(10)(a) and (b). The first situation arises where a person or partnership, knowingly or under
circumstances amount to gross negligence, fails to file an information return as and when required
by any of sections 233.1 to 233.4 or section 233.8. Where no demand has been served for the
return under section 233, the penalty is CAD 500 per month for up to 24 months. If a demand is
served and not complied with, the penalty is CAD 1 000 per month. It begins to run from the
month in which the return was required to be filed. The second situation arises where a person or
partnership that is required to file a return under any of sections 233.1 to 233.4 or section 233.8
has, knowingly or under circumstances amounting to gross negligence, failed to comply with a
demand served under section 233 to file the return. The penalty in this case is CAD 1 000 per
month for up to 24 months. It begins to run from the month in which the demand was served. The
maximum penalty for failure to file a CbC report is therefore CAD 24 000.

B These provisions came into force in June 2001 and provide a civil court remedy with regard to
obtaining compliance. This allows the CRA to file an application to the court seeking a
compliance order. If the application is successful, a judge orders the person to provide access,
assistance, information or documents sought by the Minister. Failure or refusal to comply with a
compliance order can result in a person being found in contempt of court under subsection
231.7(4), and thus subject to appropriate punishments by the Court. Typically, the punishment for
failure or refusal to comply with a compliance order is the imposition of a fine or possibly
imprisonment for repeated contempt orders.

Y Canada indicates that it has 93 Tax treaties in effect (www.fin.gc.ca/treaties-

conventions/treatystatus_-eng.asp, accessed 11 April 2018) which all allow for the Automatic
Exchange of Information.

> There are also two non-reciprocal QCAAs in effect with Bermuda and the Cayman Islands.
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Cayman Islands

Summary of key findings

1. Consistent with the agreed methodology this first annual peer review covers:
(i) the domestic legal and administrative framework, (ii) certain aspects of the exchange
of information framework as well as (iii) certain aspects of the confidentiality and
appropriate use of CbC reports. The Cayman Islands implementation of the
Action 13 minimum standard meets all applicable terms of reference. The report therefore
contains no recommendation.

Part A: Domestic legal and administrative framework

2. The Cayman Islands has rules (primary and secondary laws) that impose and
enforce CbC requirements on MNE Groups whose Ultimate Parent Entity is resident for
tax purposes in the Cayman Islands. The first filing obligation for a CbC report in the
Cayman Islands commences in respect of fiscal years starting on or after 1 January 2016.
The Cayman Islands meets all the terms of reference relating to the domestic legal and
administrative framework.

Part B: Exchange of information framework

3. The Cayman lIslands is a Party to the Multilateral Convention on Mutual
Administrative Assistance in Tax Matters: Amended by the 2010 Protocol
(OECD/Council of Europe, 2011) which is in effect for 2016. It is also a signatory to the
ChC MCAA and has provided its notifications under Section 8 of this agreement. The
Cayman Islands intends to have the CbhC MCAA in effect with all other Competent
Authorities which provide notifications under the same agreement As of 12 January 2018,
the Cayman Islands has 44 bilateral relationships activated under the CbhC MCAA or
exchanges under a bilateral Competent Authority Agreement (CAA). The Cayman
Islands has taken steps to have Qualifying Competent Authority agreements in effect with
jurisdictions of the Inclusive Framework that meet the confidentiality, consistency and
appropriate use conditions (including legislation in place for fiscal year 2016). Against
the backdrop of the still evolving exchange of information framework, at this point in
time the Cayman Islands meets the terms of reference relating to the exchange of
information framework aspects under review for this first annual peer review.?

Part C: Appropriate use

4. The Cayman Islands is a non-reciprocal jurisdiction and so will not receive
ChC Reports submitted to tax authorities in other jurisdictions and will not apply local
filing. As such, it is not necessary to reach any conclusions with respect to compliance
with Part C.
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Part A: The domestic legal and administrative framework

5. Part A assesses the domestic legal and administrative framework of the reviewed
jurisdiction by reviewing the (a) parent entity filing obligation, (b) the scope and timing
of parent entity filing, (c) the limitation on local filing obligation, (d) the limitation on
local filing in case of surrogate filing and (e) the effective implementation.

6. The Cayman Islands has primary and secondary laws (hereafter the
“Regulations™) in place for implementing the BEPS Action 13 minimum standard,
establishing the necessary requirements, including the filing and reporting obligations.?
Guidance was not published.

(a) Parent entity filing obligation

Summary of terms of reference:® Introducing a CbC filing obligation which
applies to Ultimate Parent Entities of MNE Groups above a certain threshold of
revenue, whereby all required Constituent Entities of the MNE Group are
included in the CbC report and no entity is excluded from CbC Reporting other
than permitted (paragraph 8 (a) of the terms of reference).

7. The Cayman Islands has introduced a domestic legal and administrative
framework which imposes a CbC filing obligation on Ultimate Parent Entities of
MNE Groups above a certain threshold of revenue, whereby all required Constituent
Entities of the MNE Group are included in the CbC report and no entity is excluded from
ChC Reporting other than permitted by the Action 13 report (OECD, 2015).°

8. No inconsistencies were identified with respect to the Cayman Island’s domestic
legal framework in relation with the parent entity filing obligation.’

(b) Scope and timing of parent entity filing

Summary of terms of reference: Providing that the filing of a CbC report by an Ultimate
Parent Entity commences for a specific fiscal year; includes all of, and only, the
information required; and occurs within a certain timeframe; and the rules and guidance
issued on other aspects of filing requirements are consistent with, and do not circumvent,
the minimum standard (paragraph 8 (b) of the terms of reference).

9. The first filing obligation for a CbhC report in Cayman Islands would apply in
respect of fiscal years beginning on or after 1 January 2016.% The CbC report must be
filed no later than 12 months after the last day of the reporting fiscal year of the
MNE Group relates.’ It is noted that Article 6 (3) of the Regulations extend the filing
deadline with respect to the Reporting Fiscal Year that began on or before 31 March 2016
until no later than 31 March 2018. This will be monitored to ensure that the filing
deadline in these cases will not impact the ability of the Cayman Islands to meet its
obligations relating to the exchange of information under the terms of reference.'

10. Article 6(2) of the Regulations refers to a schedule to the regulations which also
contains instructions (in part two of this schedule). These instructions notably include a
definition of “Revenues”, as comprising “the sum of revenues of all Constituent Entities
of the MNE Group in the relevant jurisdiction generated from transactions with
associated enterprises”. However, interpretative guidance issued by the OECD in April
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2017" explains that “for the third column of Table 1 of the CbC report, the related
parties, which are defined as “associated enterprises” in the Action 13 report, should be
interpreted as the Constituent Entities listed in Table 2 of the CbC report”. It is expected
that the Cayman Islands issue an updated interpretation or clarification of the definitions
of "Revenues — Unrelated Party” and "Revenues — Related Party” within a reasonable
timeframe to ensure consistency with OECD guidance, and this will be monitored.

11. No inconsistencies were identified with respect to the scope and timing of parent
entity filing.

(c) Limitation on local filing obligation

Summary of terms of reference: If local filing requirements have been introduced, that
such requirements may apply only to Constituent Entities which are tax residents in the
reviewed jurisdiction, whereby the content of the CbC report does not contain more than
that required from an Ultimate Parent Entity, whereby the reviewed jurisdiction meets the
confidentiality, consistency and appropriate use requirements, whereby local filing may
only be required under certain conditions and whereby one Constituent Entity of an MNE
Group in the reviewed jurisdiction is allowed to file the CbC report, satisfying the filing
requirement of all other Constituent Entities in the reviewed jurisdiction (paragraph 8 (c)
of the terms of reference).

12. The Cayman Islands is a non-reciprocal jurisdiction and, as such, will not receive
ChC reports submitted to tax authorities in other jurisdictions, and confirms that it will
not apply local filing.

(d) Limitation on local filing in case of surrogate filing

Summary of terms of reference: If local filing requirements have been introduced, that
local filing will not be required when there is surrogate filing in another jurisdiction when
certain conditions are met (paragraph 8 (d) of the terms of reference).

13. The Cayman Islands is a non-reciprocal jurisdiction and, as such, will not receive
ChC reports submitted to tax authorities in other jurisdictions, and confirms that it will
not apply local filing. The Cayman Islands’ legislation requires a surrogate parent entity
to file in the Cayman Islands when such surrogate parent has been appointed by the
MNE Group to do so. Surrogate filing shall occur only when certain conditions are met.*?

(e) Effective implementation

Summary of terms of reference: Providing for enforcement provisions and monitoring
relating to CbC Reporting’s effective implementation including having mechanisms to
enforce compliance by Ultimate Parent Entities and Surrogate Parent Entities, applying
these mechanisms effectively, and determining the number of Ultimate Parent Entities
and Surrogate Parent Entities which have filed, and the number of Constituent Entities
which have filed in case of local filing (paragraph 8 (e) of the terms of reference).
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14. The Cayman Islands has legal mechanisms in place to enforce compliance with
the minimum standard: there are notification mechanisms in place that apply to all
Constituent Entities in the Cayman Islands.'® There are also penalties in place in relation
to the CbC Reporting obligation and notification: (i) penalty for failure comply with
ChC filing requirements,* (ii) daily default penalty™ and (iii) penalties for inaccurate
information.' In addition, any Constituent Entity of a MNE Group that is resident in the
Cayman Islands is obliged to keep records of the information related to CbC for six years
and to make the information available to Authority for inspection within a specified time
frame and failure to comply constitutes an offence liable to a fine or imprisonment.’

15. There are no specific processes in place that would allow to take appropriate
measures in case the Cayman Islands is notified by another jurisdiction that such other
jurisdiction has reason to believe that an error may have led to incorrect or incomplete
information reporting by a Reporting Entity or that there is non-compliance of a
Reporting Entity with respect to its obligation to file a CbC report. As no exchange of
ChC reports has yet occurred, no recommendation is made but this aspect will be further
monitored.

Conclusion

16. In respect of paragraph 8 of the terms of reference (OECD, 2017), the Cayman
Islands has a domestic legal and administrative framework to impose and enforce ChC
requirements on MNE Groups whose Ultimate Parent Entity is resident for tax purposes
in the Cayman Islands. The Cayman Islands meets all the terms of reference relating to
the domestic legal and administrative framework.

Part B: The exchange of information framework

17. Part B assesses the exchange of information framework of the reviewed
jurisdiction. For this first annual peer review process, this includes reviewing certain
aspects of the exchange of information network as specified in paragraph 9 (a) of the
terms of reference (OECD, 2017).

Summary of terms of reference: within the context of the exchange of information
agreements in effect of the reviewed jurisdiction, having QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites (paragraph 9 (a) of the terms of reference).

18. The Cayman Islands is a Party to (i) the Multilateral Convention on Mutual
Administrative Assistance in Tax Matters: Amended by the 2010 Protocol
(OECD/Council of Europe, 2011) (“the Convention™),” in force since 1 January 2014 and
in effect for 2016, and to (ii) a bilateral double taxation arrangement with the United
Kingdom as well as to bilateral Tax Information Exchange Agreements with the United
States, the Isle of Man and Guernsey, which allow for Automatic Exchange of
Information.

19. The Cayman Islands signed the CbC MCAA on 21 June 2017 and submitted a full
set of notification under section 8 of the ChC MCAA on 27 November 2017. The
Cayman Islands intends to have the CbhC MCAA in effect with all other Competent
Authorities which provide notifications under the same agreement. As a non-reciprocal
jurisdiction, the Cayman Islands does not seek for any country to send information to the

COUNTRY-BY-COUNTRY REPORTING -COMPILATION OF PEER REVIEW REPORTS (PHASE 1) © OECD 2018




142 | 2. PEER REVIEW REPORTS - CAYMAN ISLANDS

Cayman Islands pursuant to the CbC MCAA. As of 12 January 2018, the Cayman Islands
has 44 bilateral relationships activated under the CbC MCAA™ or exchanges under a
bilateral Competent Authority Agreement (CAA).”° The Cayman Islands has taken steps
to have Qualifying Competent Authority agreements in effect with jurisdictions of the
Inclusive Framework that meet the confidentiality, consistency and appropriate use
conditions (including legislation in place for fiscal year 2016). Against the backdrop of
the still evolving exchange of information framework, at this point in time the
Cayman Islands meets the terms of reference regarding the exchange of information
framework.

Conclusion

20. Against the backdrop of the still evolving exchange of information framework, at
this point in time the Cayman Islands meets the terms of reference regarding the
exchange of information framework.

Part C: Appropriate use
21. Part C assesses the compliance of the reviewed jurisdiction with the appropriate

use condition. For this first annual peer review process, this includes reviewing certain
aspects of appropriate use.

Summary of terms of reference: (a) Jurisdictions should have in place mechanisms (such
as legal or administrative measures) to ensure that CbC reports which are received
through exchange of information or by way of local filing are used appropriately
(paragraphs 12 (a) of the terms of reference).

22. The Cayman Islands is a non-reciprocal jurisdiction and, as such, will not receive
CDbC reports submitted to tax authorities in other jurisdictions, and will not apply local
filing. As such, it is not necessary for this peer review evaluation to reach any conclusion
with respect to the Cayman Islands’ compliance with paragraph 12 (a) of the terms of
reference (OECD, 2017) on appropriate use.”

Conclusion

23. In respect of paragraph 12 (a) of the terms of reference (OECD, 2017), the
Cayman Islands is a non-reciprocal jurisdiction and, as such, will not receive CbC reports
submitted to tax authorities in other jurisdictions, and will not apply local filing. As such,
it is not necessary for this peer review evaluation to reach any conclusion with respect to
this paragraph of the terms of reference.
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Summary of recommendations on the implementation of Country-by-Country
Reporting

Aspect of the implementation that should be ) .
Recommendation for improvement

improved
Part A Domestic legal and administrative
framework
Part B Exchange of information
framework
Part C Appropriate use Not applicable.

Notes

! Paragraph 8 of the terms of reference (OECD, 2017).
2 Paragraph 9 (a) of the terms of reference (OECD, 2017).

® Primary law consists the Tax Information Authority Law which gives effect to the terms of
scheduled Agreements, which include the Convention on Mutual Administrative Assistance in tax
matters (as amended by the Protocol) and bilateral agreements for the provision of information for
tax purposes including the Automatic Exchange of Information.

Secondary law consists of the “Tax Information Authority (International Tax Compliance)
(Country-by-Country Reporting) Regulations, 2017” (hereafter the “Regulations”): “Industry
Advisory: Issue of CbCR Regulations & Consultation on CbCR Guidance”, www.tia.gov.ky
(accessed 11 April 2018).

* As per the Tax Information Authority, the domestic CbCR Guidance Notes is in the process of
being finalised: www.tia.gov.ky/pdf/CbCR_Legislation.pdf (accessed 11 April 2018).

® The « summary of terms of reference » is provided to facilitate the reading of the report.
Reference should be made to the exact wording of the terms of reference published in February
2017 (OECD, 2017).

® See Avrticle 4 of the Regulations.

"It is noted that the term “resident in the islands” for a Constituent Entity means (a) being
incorporated or established in the Islands; (b) having a place of effective management in the
Islands; or (c) being subject to financial supervision in the Islands. The Cayman Islands indicates
that these provisions would cover the cases of fiscally transparent entities (e.g. partnerships). This
would also apply in the context of parent entity filing as a “Ultimate Parent Entity” is a Constituent
Entity.

8 See Avrticle 3 of the Regulations.
° See Articles 6(3) of the Regulations.
10 Paragraph 9 (d) of the terms of reference (OECD, 2017).

ﬂwww.oecd.orq/ctp/quidance-on-the—implementation—of-countrv—bv—countrv-reportinq—beps—
action-13.pdf (OECD, 2018).

12 See Article 4 (2) of the regulations: the conditions under this article reflect the conditions set in
paragraphs 8 c) iv. a) b) and c) of the terms of reference (OECD, 2017) for local filing
requirements.

13 See Atrticle 5 of the Regulations.
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4 See Article 16 of the Regulations. A person who fails to comply with any CbC obligation under
these Regulations is liable on summary conviction to a fine of ten thousand dollars or to
imprisonment for a term of six months, or to both. Article 17 of the Regulations may also impose
an administrative penalty of four thousand dollars.

1> See Article 19 of the Regulations. Failure to pay the administrative penalty imposed under
Regulation 17 shall be liable to an additional penalty of an amount of two hundred dollars for each
day during which the penalty imposed under regulation 17 remains unpaid.

16 See Article 20 of the Regulations. A person is liable to an administrative penalty of
5,000 dollars, if the person provides inaccurate information when filing a CbC report and
condition A or B is met: (A) the person knows of the inaccuracy at the time it is provided but does
not inform the Authority of the inaccuracy at that time or (B) the person discovers the inaccuracy
after the information is provided in the Report to the Authority and fails to take reasonable steps to
inform the Authority of the inaccuracy.

17 see Articles 10 and 16 of the Regulations.

'8 The Cayman Islands is a Party to the Convention on Mutual Administrative Assistance in Tax
Matters by way of the United Kingdom’s territorial extension.

91t is noted that some Qualifying Competent Authority agreements are not in effect for fiscal year
2016 with jurisdictions of the Inclusive Framework that meet the confidentiality condition and
have legislation in place: this may be because the partner jurisdictions considered do not have the
Convention in effect for the first reporting period, or may not have listed the reviewed jurisdiction
in their notification under Section 8 of the CbC MCAA.

2 Bilateral CAA with the United Kingdom.

2L Article 7 of the Regulations states that (1) the Authority shall use the CbC Report and any other
information obtained pursuant to these Regulations for purposes of collaboration on compliance
and enforcement with other Competent Authorities pursuant to a Qualifying Competent Authority
Agreement and (2) the Authority shall preserve the confidentiality of the information contained in
the Country-by-Country Report at least to the same extent that would apply if such information
were provided to it under the provisions of the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters.
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Chile

Summary of key findings

1. Consistent with the agreed methodology this first annual peer review covers:
(i) the domestic legal and administrative framework, (ii) certain aspects of the exchange
of information framework as well as (iii) certain aspects of the confidentiality and
appropriate use of CbC reports. Chile’s implementation of the Action 13 minimum
standard meets all applicable terms of reference for the year in review, except that it
raises three substantive issues in relation to its domestic legal and administrative
framework. The exchange of information framework is also incomplete and measures to
ensure appropriate use are not yet in place. The report, therefore, contains five
recommendations to address these issues.

Part A: Domestic legal and administrative framework

2. Chile has rules (primary and secondary laws) that impose and enforce ChC
requirements on MNE Groups whose Ultimate Parent Entity is resident for tax purposes
in Chile. The first filing obligation for a CbC report in Chile commences in respect of
fiscal years commencing on or after 1 January 2016. Chile meets all the terms of
reference relating to the domestic legal and administrative framework,! with the exception
of:

e The absence of a definition of an “MNE Group”,?

e The threshold calculation rule which may generate fluctuations from year to year,’

e The absence of enforcement measures on Surrogate Parent Entities in relation to
the filing of a ChC report.*

Part B:Exchange of information framework

3. Chile is a signatory of the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011), which is however not in effect for 2016. Chile was not able to lodge a
Unilateral Declaration. Chile is a signatory of the CbhC MCAA and has provided its
notifications under Section 8 of this agreement. Chile intends to exchange information
with all other signatories of this agreement which provide notifications. As of 12 January
2018, Chile has 50 bilateral relationships activated under the CbC MCAA. However,
most of these Qualifying Competent Authority agreements will only be only in effect for
taxable periods starting 1 January 2017. This is because Chile was not able to submit a
Unilateral Declaration. It is recommended that Chile bring the Convention into effect in
relation to the fiscal year 2016 and / or continue to take steps to enable exchanges of CbC
reports relating to the fiscal year 2016 under existing international agreements.
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Part C: Appropriate use

4. Chile does not yet have measures in place relating to appropriate use:® it was
therefore not possible to perform a review at this stage. It is recommended that Chile take
steps to ensure that the appropriate use condition is met ahead of the first exchanges of
CbC reports.

Part A: The domestic legal and administrative framework

5. Part A assesses the domestic legal and administrative framework of the reviewed
jurisdiction by reviewing the (a) parent entity filing obligation, (b) the scope and timing
of parent entity filing, (c) the limitation on local filing obligation, (d) the limitation on
local filing in case of surrogate filing and (e) the effective implementation of
CbC Reporting.

6. Chile has primary law in place for implementing the BEPS Action 13 minimum
standard which consists on amendments to the general legal basis for the establishment of
any new filing obligations’ and secondary law establishing the obligation to present a
CbC report.®

(a) Parent entity filing obligation

Summary of terms of reference:’ Introducing a CbC filing obligation which applies to
Ultimate Parent Entities of MNE Groups above a certain threshold of revenue, whereby
all required Constituent Entities of the MNE Group are included in the CbC report and no
entity is excluded from CbC Reporting other than permitted (paragraph 8 (a) of the terms
of reference).

7. Chile has introduced a domestic legal and administrative framework which
imposes a ChC filing obligation on Ultimate Parent Entities of MNE Groups' above a
certain threshold of revenue, whereby all required Constituent Entities of the MNE Group
are included in the CbC report and no entity is excluded from CbC Reporting other than
permitted by the Action 13 report (OECD, 2015).

8. There is no definition of an “MNE Group” under Chile’s legislation, as per
paragraph 15 of the terms of reference (OECD, 2017). It is thus recommended that Chile
introduce this definition in its legal and administrative framework.

9. With respect to the annual consolidated group revenue threshold
(paragraph 8 (a) ii of the terms of reference (OECD, 2017)), the reference to
EUR 750 million has effect as if it were a reference to the equivalent at the exchange rate
observed at 31 December of the indicated tax period published by the Central Bank of
Chile.* This provision is inconsistent with paragraph 8 a) ii. of the terms of reference
(OECD, 2017), as it may generate fluctuations from year to year on the threshold to
require the filing of CbC reports. It is thus recommended that Chile amend or otherwise
clarify this rule so that it would apply in a manner consistent with the terms of
reference.’?

10. No other inconsistencies were identified with respect to the parent entity filing
obligation.
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(b) Scope and timing of parent entity filing

Summary of terms of reference: Providing that the filing of a CbC report by an Ultimate
Parent Entity commences for a specific fiscal year; includes all of, and only, the
information required; and occurs within a certain timeframe; and the rules and guidance
issued on other aspects of filing requirements are consistent with, and do not circumvent,
the minimum standard (paragraph 8 (b) of the terms of reference).

11. The first filing obligation for a CbC report in Chile commences in respect of
periods commencing on or after 1 January 2016."® The CbC report must be filed on the
last business day of June each year following the end of the period to which the
CbC report of the MNE Group relates.*

12. Specific instructions were issued as regards the items to be included in a
ChC Report."” This explains that “Income — Related Party” should be read as referring to
“transactions with related parties”. However, interpretative guidance issued by the OECD
in April 2017" explains that “for the third column of Table 1 of the CbC report, the
related parties, which are defined as “associated enterprises” in the Action 13 report,
should be interpreted as the Constituent Entities listed in Table 2 of the CbhC report™. It is
expected that Chile issue an updated interpretation or clarification of the definitions of
"Revenues — Related Party" within a reasonable timeframe to ensure consistency with
OECD guidance, and this will be monitored.

13. No inconsistencies were identified with respect to the scope and timing of parent
entity filing.

(c) Limitation on local filing obligation

Summary of terms of reference: If local filing requirements have been introduced, that
such requirements may apply only to Constituent Entities which are tax residents in the
reviewed jurisdiction, whereby the content of the CbC report does not contain more than
that required from an Ultimate Parent Entity, whereby the reviewed jurisdiction meets the
confidentiality, consistency and appropriate use requirements, whereby local filing may
only be required under certain conditions and whereby one Constituent Entity of an MNE
Group in the reviewed jurisdiction is allowed to file the CbC report, satisfying the filing
requirement of all other Constituent Entities in the reviewed jurisdiction (paragraph 8 (c)
of the terms of reference).

14. Chile does not apply or plan to introduce local filing.

(d) Limitation on local filing in case of surrogate filing

Summary of terms of reference: If local filing requirements have been introduced, that
local filing will not be required when there is surrogate filing in another jurisdiction when
certain conditions are met (paragraph 8 (d) of the terms of reference).
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15. Chile’s legislation requires a surrogate parent entity to file in Chile when such
surrogate parent has been appointed by the MNE Group to do so. Surrogate filing shall
occur only when certain conditions are met."’

(e) Effective implementation

Summary of terms of reference: Providing for enforcement provisions and monitoring
relating to CbC Reporting’s effective implementation including having mechanisms to
enforce compliance by Ultimate Parent Entities and Surrogate Parent Entities, applying
these mechanisms effectively, and determining the number of Ultimate Parent Entities
and Surrogate Parent Entities which have filed, and the number of Constituent Entities
which have filed in case of local filing (paragraph 8 (e) of the terms of reference).

16. Chile’s rules provides for mechanisms to enforce compliance by all Ultimate
Parent Entities with their filing obligations. There are penalties in place in relation to the
filing of a CbC report:*® (i) penalties for failure to file the transfer pricing obligations,
(ii) penalties for incorrect, incomplete or extemporaneous presentation and (iii) penalties
for submitting false declaration of transfer pricing documentation. However, it appears
that these penalties only apply to Ultimate Parent Entities which are not in line with
paragraph 8 (e) i. of the terms of reference (OECD, 2017). It is recommended that Chile
introduce enforcement measures applicable to Surrogate Parent Entities.

17. There are no specific processes in place that would allow to take appropriate
measures in case Chile is notified by another jurisdiction that such other jurisdiction has
reason to believe that an error may have led to incorrect or incomplete information
reported by a Reporting Entity or that a Reporting Entity is failing to comply with respect
to CbC Reporting obligations. As no exchange of CbC reports has yet occurred, no
recommendation is made but this aspect will be further monitored.

Conclusion

18. In respect of paragraph 8 of the terms of reference (OECD, 2017), Chile has a
domestic legal and administrative framework to impose and enforce CbC requirements on
MNE Groups whose Ultimate Parent Entity is resident for tax purposes in Chile. Chile
meets all the terms of reference relating to the domestic legal and administrative
framework, with the exception of the definition of an MNE Group (paragraph 8 (a) i. and
15 of the terms of reference (OECD, 2017)), the annual consolidated group revenue
threshold calculation rule (paragraphs 8 (a) ii. of the terms of reference (OECD, 2017))
and the absence of enforcement measures on Surrogate Parent Entities (paragraph 8 (e) i.
of the terms of reference (OECD, 2017)).

Part B: The exchange of information framework

19. Part B assesses the exchange of information framework of the reviewed
jurisdiction. For this first annual peer review process, this includes reviewing certain
aspects of the exchange of information framework as specified in paragraph 9 (a) of the
terms of reference (OECD, 2017).

Summary of terms of reference: within the context of the exchange of information
agreements in effect of the reviewed jurisdiction, having QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites (paragraph 9 (a) of the terms of reference).

COUNTRY-BY-COUNTRY REPORTING -COMPILATION OF PEER REVIEW REPORTS (PHASE 1) © OECD 2018




2. PEER REVIEW REPORTS — CHILE | 149

20. Chile has domestic legislation that permits the automatic exchange of
ChC reports. It is a Party to (i) the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011) (signed on 24 October 2013, in force on 1 November 2016 and in effect
for 2017) (the “Convention”) and (ii) bilateral Double Tax Agreements and Tax
Information and Exchange Agreements which allow Automatic Exchange of
Information."® The Convention is not in effect with respect to the fiscal year starting on
1 January 2016. This means that Chile will not be able to exchange (either send or
receive) CbC reports with respect to 2016 fiscal year under the Convention and
CbC MCAA on the first exchange date in mid-2018. Chile affirms it is not able to lodge a
Unilateral Declaration in this respect, but it is taking steps to enable exchanges of CbC
reports relating to the fiscal year 2016 with other jurisdictions through the signature of a
Supplementary Competent Authority Agreement, in order to align the effective date of
the Convention with first intended exchanges of CbC Reports under the ChC MCAA.
Chile has signed Supplementary Competent Authority Agreements with Colombia,
France, Mexico and the United Kingdom to enable exchanges of CbC reports relating to
the fiscal year 2016 with these jurisdictions.

21. Chile signed the ChC MCAA on 27 January 2016 and submitted a full set of
notifications under section 8 of the CbC MCAA on 21 April 2017. It intends to have the
CbC MCAA in effect with all other Competent Authorities that provide a notification
under paragraph (1) (e) of Section 8 of the same agreement. As of 12 January 2018, Chile
has 50 bilateral relationships activated under the CbC MCAA. However, most of these
Qualifying Competent Authority agreements will only be in effect for taxable periods
starting 1 January 2017. This is because Chile was not able to submit a Unilateral
Declaration. It is recommended that Chile bring the Convention into effect in relation to
the fiscal year 2016 and / or continue to take steps to enable exchanges of CbC reports
relating to the fiscal year 2016 under existing international agreements.

Conclusion

22. It is recommended that Chile bring the Convention into effect in relation to the
fiscal year 2016 and / or continue to take steps to enable exchanges of CbC reports
relating to the fiscal year 2016 under existing international agreements.

Part C: Appropriate use
23. Part C assesses the compliance of the reviewed jurisdiction with appropriate use

condition. For this first annual peer review process, this includes reviewing certain
aspects of appropriate use.

Summary of terms of reference: having in place mechanisms to ensure that CbC reports
which are received through exchange of information or by way of local filing can be used
only to assess high level transfer pricing risks and other BEPS-related risks and for
economic and statistical analysis where appropriate; and cannot be used as a substitute for
a detailed transfer pricing analysis or on their own as conclusive evidence on the
appropriateness of transfer prices or to make adjustments of income of any taxpayer on
the basis of an allocation formula (paragraphs 12 (a) of the terms of reference).
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24, Chile does not yet have measures in place relating to appropriate use: it was
therefore not possible to perform a review at this stage. It is recommended that Chile take
steps to ensure that the appropriate use condition is met ahead of the first exchanges of
CbC reports.

Conclusion

25. In respect of paragraph 12 (a) of the terms of reference (OECD, 2017), it is
recommended that Chile take steps to ensure that the appropriate use condition is met
ahead of the first exchanges of CbC reports.
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Summary of recommendations on the implementation of Country-by-Country
Reporting

Aspect of the implementation that should be improved Recommendation for improvement
Part A Domestic legal and administrative framework - Itis recommended that Chile introduce the definition of an "MNE Group" in
Parent entity filing obligation its legal and administrative framework.
Part A Domestic legal and administrative framework - It is recommended that Chile amend or otherwise clarify the annual
Parent entity filing obligation annual consolidated consolidated group revenue threshold calculation rule applies in a manner
group revenue threshold calculation rule consistent with the terms of reference.
Part A Domestic legal and administrative framework It is recommended that Chile introduce enforcement measures applicable
Enforcement measures to Surrogate Parent Entities.
Part B Exchange of information framework agreements It is recommended that Chile brings the Convention into effect in relation to
which allow Automatic Exchange of Information the fiscal year 2016 and / or continue to take steps to enable exchanges of
ChC reports relating to the fiscal year 2016 under existing international
agreements.
Part C Appropriate use It is recommended that Chile take steps to ensure that the appropriate

use condition is met ahead of the first exchanges of CbC reports.

Notes

! Paragraph 8 of the terms of reference (OECD, 2017).

2 Paragraphs 8 (a) i. and 15 of the terms of reference (OECD, 2017).
3 Paragraph 8 (a) ii. of the terms of reference (OECD, 2017).

4 Paragraph 8 (e) i. of the terms of reference (OECD, 2017).

° Paragraph 9 (a) of the terms of reference (OECD, 2017).

6 Paragraph 12 (a) of the terms of reference (OECD, 2017).

7 o, . . .. . . . .

Chile’s primary law consists of a general provision in the tax legislation granting power to the
Chilean Tax Authority to require information from its taxpayers (article 41, item 6 of Chilean
Income Tax Law).

& Chile’s secondary law consists of a Resolution setting the obligation to present CbC report
(Resolution No. 126/2016) and is available at: www.sii.cl/documentos/resoluciones/2016/res0126.pdf
(accessed 11 April 2018) and Annex No. 4 to the Resolution No. 126/2016 provides instructions for
filing the CbC report and is available at: www.sii.cl/documentos/resoluciones/2016/reso126 anexo4.pdf
(accessed 11 April 2018).

% The « summary of terms of reference » is provided to facilitate the reading of the report.
Reference should be made to the exact wording of the terms of reference published in February
2017 (OECD, 2017).

10 See item B of Resolution No. 126/16.

11 See paragraph (12) of Resolution No. 126/16.

12 Chile affirms that they will review this issue in the future.
3 See paragraph (2) B of Resolution No. 126/16.

14 See paragraph (3) of Resolution No. 126/16.

15 See item B, annex 4 of Resolution No. 126/16.
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18 See www.oecd.org/tax/quidance-on-the-implementation-of-country-by-country-reporting-beps-
action-13.pdf (OECD, 2018).

7 See definition of “Surrogate entity” in annex 6 of Resolution No. 126/16: “a) The ultimate
parent or controlling company of the Group is not bound to file the Form N°1937 in its country of
tax residence; or b) The country in which the ultimate parent entity is resident for tax purposes has
an international agreement in which its country is a Party, but does not have a "Qualified
Competent Authority Agreement™ in force on the filing date of the Form N°1937; or c) There is a
systematic failure in the country of tax residence of the ultimate parent or controlling entity that
has been advised by the tax administration of that country, to the member entity or that belongs to
the Group resident in Chile for tax purposes.

'8 These are the generic penalties related to the failure to comply with transfer pricing obligations.
See article 4 of Resolution No. 126/16.

19 Chile lists bilateral tax treaties that allow for the Automatic Exchange of Information with the
following jurisdictions: Ecuador, Paraguay, Peru and Thailand.
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China (People’s Republic of)

Summary of key findings

1. Consistent with the agreed methodology, this first annual peer review covers:
(i) the domestic legal and administrative framework, (ii) certain aspects of the exchange
of information framework as well as (iii) certain aspects of the confidentiality and
appropriate use of Country-by-Country (CbC) reports. China’s implementation of the
Action 13 minimum standard meets all applicable terms of reference, except that it raises
one definitional and one substantive issue in relation to its domestic legal and
administrative framework. The report, therefore, contains two recommendations
concerning these issues. China should also bring the Convention in effect as soon as
possible and have Qualifying Competent Authority agreements in effect with jurisdictions
of the Inclusive Framework that meet the confidentiality and consistency conditions. In
addition, China should take steps to ensure that the appropriate use condition is met as
soon as possible, while noting that China will not exchange CbC reports in 2018.

Part A: Domestic legal and administrative framework

2. China has rules (primary and secondary law) that impose and enforce
CbC requirements on multinational enterprise groups (MNE Groups) whose Ultimate
Parent Entity is resident for tax purposes in China. The first filing obligation for a
CbC report in China commences in respect of fiscal years commencing on or after
1 January 2016. China meets all the terms of reference relating to the domestic legal and
administrative framework," with the exception of:

e the filing exemption which relates to “national security”,*

e one of the conditions for local filing which does not appear to be in line with the
terms of reference.?

Part B: Exchange of information framework

3. China is a signatory of the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011), which is not in force for fiscal year 2016 (entry in force as of 1 February
2016). The Multilateral Convention on Mutual Administrative Assistance in Tax Matters:
Amended by the 2010 Protocol (OECD/Council of Europe, 2011) is not in effect with
respect to the fiscal year starting on 1 January 2016. China has however decided not to
apply local filing requirements for the 2016 fiscal year, as a transitional relief. It is also a
signatory of the CbC MCAA,; it has provided its notifications under Section 8 of this
agreement and intends to exchange information with three signatories of this agreement.
As of 12 January 2018, China has three bilateral relationships activated under the
ChC MCAA. It is recommended that China bring the Convention in effect as soon as
possible and have Qualifying Competent Authority agreements in effect with jurisdictions
of the Inclusive Framework that meet the confidentiality and consistency conditions.*
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Part C: Appropriate use

4. China indicates that measures are currently being developed to ensure the
appropriate use of information in the six areas identified in the OECD Guidance on the
appropriate use of information contained in Country-by-Country reports (OECD, 2017a).
It notes that such measures will soon be in place and has also provided details on the next
steps which are being planned. It is recommended that China take steps to ensure that the
appropriate use condition is met as soon as possible, while noting that China will not
exchange CbhC reports in 2018.

Part A: The domestic legal and administrative framework

5. Part A assesses the domestic legal and administrative framework of the reviewed
jurisdiction by reviewing the (a) parent entity filing obligation, (b) the scope and timing
of parent entity filing, (c) the limitation on local filing obligation, (d) the limitation on
local filing in case of surrogate filing and ((e) the effective implementation.

6. China has primary and secondary law in place® which implements the
BEPS Action 13 minimum standard establishing the necessary requirements, including
the filing and reporting obligations.

(a) Parent entity filing obligation

Summary of terms of reference:® Introducing a CbC filing obligation which applies to
Ultimate Parent Entities of MNE Groups above a certain threshold of revenue, whereby
all required Constituent Entities of the MNE Group are included in the CbC report and no
entity is excluded from CbC Reporting other than permitted (paragraph 8 (a) of the terms
of reference).

7. China has introduced a domestic legal and administrative framework which
imposes a ChC filing obligation’ on Ultimate Parent Entities of MNE Groups® above a
certain threshold of revenue.

8. The secondary law defines an “Ultimate Parent Entity” as follows:® “The resident
enterprise is the ultimate holding company of a multinational enterprise’s (hereafter
referred to as the “MNE”) group having total consolidated group revenue of more than
5.5 billion RMB during the fiscal year immediately preceding the reporting fiscal year as
reflected in its consolidated financial statements for such preceding fiscal year. Ultimate
holding company is the enterprise that can consolidate the financial statements of all
constituent entities that belong to its MNE group and cannot be included in the
consolidated financial statements of another enterprise”. It is unclear from this wording
whether Ultimate Parent Entities which would be required to prepare Consolidated
Financial Statements if their equity interests were traded on a public securities exchange
in China would be captured or not by this definition.’® However, China confirms that non-
listed Chinese companies are bound by the accounting rules to produce consolidated
financial statements when certain conditions of shareholding and/or control are met.**

9. Under the terms of reference,'? an entity which prepares consolidated financial
statements is only an Ultimate Parent Entity if it is required to do so or would be required
to do so if its equity interests were traded on a public securities exchange in its
jurisdiction of tax residence. Therefore there may be cases where an entity prepares
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Consolidated Financial Statements but is not an Ultimate Parent Entity. It is unclear under
China’s legislation whether an Ultimate Parent Entity which would prepare Consolidated
Financial Statements, without being required to do so, would fall within the scope of the
ChC filing obligation. However, China confirms that an Ultimate Parent Entity which
would prepare Consolidated Financial Statements, without being required to do so, would
not fall within the scope of the CbC filing obligation.

10. No other inconsistencies were identified with respect to China’s domestic legal
framework in relation with the parent entity filing obligation."®

(b) Scope and timing of parent entity filing

11. China indicates that the first filing obligation for a CbC report in China
commences in respect of periods commencing on or after 1 January 2016. The CbC report
must be filed yearly by the “ultimate holding company” or the resident enterprise (tax
resident in China) that has been appointed by the MNE Group to file the CbC report at the
time of submitting its annual Enterprise Income.*

12. With respect to paragraph 8 (a) iv. of the terms of reference (OECD, 2017b),
China’s rules™ provide for a full or partial filing exemption as follows: “For an MNE
Group whose ultimate holding company is a resident enterprise in the People’s Republic
of China, if its information is related to national security, it can be exempted from filing
the Country-by-Country Report in whole or in part in accordance with the applicable
laws and regulations”. China’s rules do not detail the exact scope and conditions of such
filing exemption, i.e. the entities to which it may apply, the circumstances and conditions
under which such exemption would apply, the definition of “national security” matters,
the activities or the types of information covered by the exemption, etc. Thus, this filing
exemption may be interpreted in a broad way whereas the minimum standard states that
“no exemptions from filing the Country-by-Country Report should be adopted apart from
the exemptions outlined in this section [exemption based on the EUR 750 million
threshold]. In particular, no special industry exemption should be provided, no general
exemption for investment funds should be provided, and no exemption for non-corporate
entities or non-public corporate entities should be provided”. It is therefore
recommended that China clarify the exact scope, conditions and legal basis for such an
exemption.

13. No other inconsistencies were identified with respect to the parent entity filing
obligation.

(c) Limitation on local filing obligation

Summary of terms of reference: If local filing requirements have been introduced, that
such requirements may apply only to Constituent Entities which are tax residents in the
reviewed jurisdiction, whereby the content of the CbC report does not contain more than
that required from an Ultimate Parent Entity, whereby the reviewed jurisdiction meets the
confidentiality, consistency and appropriate use requirements, whereby local filing may
only be required under certain conditions and whereby one Constituent Entity of an
MNE Group in the reviewed jurisdiction is allowed to file the CbC report, satisfying the
filing requirement of all other Constituent Entities in the reviewed jurisdiction
(paragraph 8 (c) of the terms of reference).

COUNTRY-BY-COUNTRY REPORTING -COMPILATION OF PEER REVIEW REPORTS (PHASE 1) © OECD 2018




156 | 2. PEER REVIEW REPORTS — CHINA (PEOPLE’S REPUBLIC OF)

14.  China has introduced local filing requirements™ as from the reporting period
starting on or after 1 January 2016.

15. With respect to the conditions under which local filing may be required
(paragraph 8 (c) iv. a) of the terms of reference (OECD, 2017b), the tax administration
can request the enterprise (that is not an ultimate holding company or resident enterprise
that has been appointed by the MNE Group to file the CbC report) to provide the CbC
report during a special tax investigation if the MNE to which the enterprise belongs is
required to prepare the Country-by-Country Report in accordance with the relevant
regulations of another country and the MNE has not filed the CbC report to any other
countries. These provisions reflect a different situation than under the first condition
mentioned in the terms of reference™ (a circumstance which is not envisaged by China’s
rules) and aim at obtaining a CbC report through a Constituent Entity in China when no
CbC report has been obtained through a Surrogate Parent Entity. However, as drafted,
these provisions may be applied in situations where

1. there is an international instrument and a QCAA in effect between China and the
jurisdiction of residence of the Ultimate Parent Entity but the latter has not
complied with this obligation. This is normally a situation for which it is up to the
jurisdiction of residence of the Ultimate Parent Entity to deal with, through its
enforcement measures®

2. there is no international instrument China and the jurisdiction of residence of the
Ultimate Parent Entity**

3. where the tax authority in the residence jurisdiction of the Ultimate Parent Entity
of an MNE Group has failed to exchange the MNE Group's ChC report with
China, but this falls short of systemic failure.

16. These situations are however not covered by the terms of reference. China
indicates that the differences between China’s domestic legislation and the terms of
reference are solely attributed to the differences in language conventions and legislation
structures. It was not the intent of China’s domestic legislation to deviate from the Model
Legislation when defining local filing obligations. However, taking into account that
there might be unintended implications due to the specific wording in China’s domestic
legislation as described above, and in order to ensure consistency with the terms of
reference, China will issue an internal guidance (or internal instructions in other forms,
depending on the administrative process) to monitor and control the implementation of
local filing. It is recommended that China amend its legislation or otherwise take steps to
ensure that local filing is only required in the circumstances contained in the terms of
reference.

17. With respect to the conditions under which local filing may be required
(paragraph 8 (c) iv. b) of the terms of reference (OECD, 2017b), the tax administration
can also request an enterprise to provide the CbC report during a special tax investigation
if the MNE to which the enterprise belongs is required to prepare the CbC report in
accordance with the relevant regulations of another country, and although the MNE has
filed the CbC report to another country, there is no mechanism in place to exchange ChC
report between China and that country. Although this condition does not reflect the
details of paragraph 8 (c) iv. b) of the terms of reference (OECD, 2017b), China confirms
that it will apply this provision in accordance with the wording of these terms of
reference. As such, no recommendation is made but this aspect will be further monitored.

18. With respect to the conditions under which local filing may be required
(paragraph 8 (c) iv. c) of the terms of reference (OECD, 2017b), the tax administration
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can also request an enterprise (that is not an ultimate holding company or resident
enterprise that has been appointed by the MNE Group to file the CbC report) to provide
the CbC report during a special tax investigation if the MNE to which the enterprise
belongs is required to prepare the CbC report in accordance with the relevant regulations
of another country and although the MNE has filed the CbC report to another country,
and there is a mechanism in place to exchange the CbC report between China and that
country, the CbC report has not been successfully exchanged to China.?? Although this
condition does not reflect the details of paragraphs 8 (c) iv. ¢) and 21 of the terms of
reference (OECD, 2017b) in particular in regard of the concept of “Systemic Failure”,
and may be interpreted in a broader meaning than the situation of a “Systemic Failure”,
China confirms that it will apply this provision in accordance with the wording of these
terms of reference. As such, no recommendation is made but this aspect will be further
monitored.

(d) Limitation on local filing in case of surrogate filing

Summary of terms of reference: If local filing requirements have been introduced, that
local filing will not be required when there is surrogate filing in another jurisdiction when
certain conditions are met (paragraph 8 (d) of the terms of reference).

19. China’s local filing requirements will not apply if there is surrogate filing in
another jurisdiction.” No inconsistencies were identified with respect to the limitation on
local filing in case of surrogate filing.

(e) Effective implementation

Summary of terms of reference: Providing for enforcement provisions and monitoring
relating to CbC Reporting’s effective implementation including having mechanisms to
enforce compliance by Ultimate Parent Entities and Surrogate Parent Entities, applying
these mechanisms effectively, and determining the number of Ultimate Parent Entities
and Surrogate Parent Entities which have filed, and the number of Constituent Entities
which have filed in case of local filing (paragraph 8 (e) of the terms of reference).

20. China has legal mechanisms in place to enforce compliance with the minimum
standard: there are penalties in place in relation to the filing of a CbC report: (i) penalties
for failure to file a CbC report and (ii) penalties for inaccurate information.?* It is noted
that there is no specific mechanism to validate whether all Ultimate Parent Entities and
Surrogate Parent Entities that are to file in China did so. China indicates that power to
compel the production of a CbC report is within the purview of the State Administration
of Taxation. The enforcement powers are divided into several steps. The first step was to
release the PN 42 to require the filing of CbC reports. The second step will be for the
taxpayers to file the CbC reports by the way of filing income tax returns. The third step
will be for the tax authorities at the local level to review the CbC reports and apply the
penalty for the noncompliance to the taxpayers if deemed necessary.

21. There are no specific processes in place that would allow to take appropriate
measures in case China is notified by another jurisdiction that such other jurisdiction has
reason to believe that an error may have led to incorrect or incomplete information
reporting by a Reporting Entity or that there is non-compliance of a Reporting Entity with
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respect to its obligation to file a CbC report. As no exchange of CbC reports has yet
occurred, no recommendation is made but this aspect will be further monitored.

Conclusion

22. In respect of paragraph 8 of the terms of reference (OECD, 2017b), China has a
domestic legal and administrative framework to impose and enforce CbC requirements on
MNE Groups whose Ultimate Parent Entity is resident for tax purposes in China. China
meets all the terms of reference relating to the domestic legal and administrative
framework, with the exception of the filing exemption which relates to “national security”
(paragraph 8 (a) iv. of the terms of reference (OECD, 2017b)) and local filing conditions
(paragraphs 8 (c) iv. a) of the terms of reference (OECD, 2017b)).

Part B: The exchange of information framework

23. Part B assesses the exchange of information framework of the reviewed
jurisdiction. For this first annual peer review process, this includes reviewing certain
aspects of the exchange of information framework as specified in paragraph 9 (a) of the
terms of reference (OECD, 2017b).

Summary of terms of reference: within the context of the exchange of information
agreements in effect of the reviewed jurisdiction, having QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites (paragraph 9 (a) of the terms of reference).

24, China has domestic legislation that permits the automatic exchange of
ChC reports. It is a Party to (i) the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011) (the Convention) (signed on 27 August 2013 and in force on 1 February
2016) and (ii) multiple bilateral Double Tax Agreements and Tax Information and
Exchange Agreements which allow Automatic Exchange of Information.”® The
Convention is not in effect with respect to the fiscal year starting on 1 January 2016. This
means that China will not be able to exchange (either send or receive) CbC reports with
respect to 2016 fiscal year and will not send or receive CbC reports under the Convention
and CbC MCAA on the first exchange date in mid-2018. It is recommended that China
take steps to enable exchanges of CbC reports relating to the fiscal year 2016,
e.g. lodging a Unilateral Declaration in order to align the effective date of the Convention
with first intended exchanges of CbC reports under the CbC MCAA, as permitted under
paragraph 6 of Article 28 of the Convention,?® or relying on Double Tax Agreements or
Tax Information and Exchange Agreements. China indicates that it was not able to lodge
a Unilateral Declaration as this requires a Parliamentary process. China has however
decided not to apply local filing requirements for the 2016 fiscal year, as a transitional
relief.

25. China signed the CbC MCAA on 12 May 2016. It has submitted notifications
under section 8 of the CbC MCAA on 15 June 2017. It intends to have the CbC MCAA in
effect with Competent Authorities of France, Germany and the United Kingdom. As of
12 January 2018, China has three bilateral relationships activated under the CbC MCAA.
It is recommended that China take further steps to have Qualifying Competent Authority
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agreements in effect with jurisdictions of the Inclusive Framework that meet the
confidentiality and consistency conditions.

Conclusion

26. It is recommended that China bring the Convention in effect as soon as possible
and have Qualifying Competent Authority agreements in effect with jurisdictions of the
Inclusive Framework that meet the confidentiality and consistency conditions.

Part C: Appropriate use
217. Part C assesses the compliance of the reviewed jurisdiction with the appropriate

use condition. For this first annual peer review process, this includes reviewing certain
aspects of appropriate use.

Summary of terms of reference: (a) having in place mechanisms (such as legal or
administrative measures) to ensure CbC reports which are received through exchange of
information or by way of local filing are only used to assess high-level transfer pricing
risks and other BEPS-related risks, and, where appropriate, for economic and statistical
analysis; and cannot be used as a substitute for a detailed transfer pricing analysis of
individual transactions and prices based on a full functional analysis and a full
comparability analysis; and are not used on their own as conclusive evidence that transfer
prices are or are not appropriate; and are not used to make adjustments of income of any
taxpayer on the basis of an allocation formula (paragraphs 12 (a) of the terms of
reference).

28. In order to ensure that a CbhC report received through exchange of information or
local filing can be used only to assess high-level transfer pricing risks and other
BEPS-related risks, and, where appropriate, for economic and statistical analysis, and in
order to ensure that the information in a CbC report cannot be used as a substitute for a
detailed transfer pricing analysis of individual transactions and prices based on a full
functional analysis and a full comparability analysis; or is not used on its own as
conclusive evidence that transfer prices are or are not appropriate; or is not used to make
adjustments of income of any taxpayer on the basis of an allocation formula (including a
global formulary apportionment of income), China indicates that measures are currently
being developed to ensure the appropriate use of information in the six areas identified in
the OECD Guidance on the appropriate use of information contained in
Country-by-Country reports (OECD, 2017a). It notes that such measures will soon be in
place and has also provided details on the next steps which are being planned. It is
recommended that China take steps to ensure that the appropriate use condition is met as
soon as possible, while noting that China will not exchange CbC reports in 2018.

Conclusion

29. In respect of paragraph 12 (a) of the terms of reference (OECD, 2017b), it is
recommended that China take steps to ensure that the appropriate use condition is met as
soon as possible, while noting that China will not exchange CbC reports in 2018.
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Summary of recommendations on the implementation of Country-by-Country
Reporting

Aspect of the implementation that

should be improved Recommendation for improvement

Part A Domestic legal and It is recommended that China clarify the exact scope, conditions and legal basis for the filing exemption
administrative framework - which relates to "national security".
Scope and timing of parent
entity filing - filing
exemption
Part A Domestic legal and It is recommended that China amend its legislation or otherwise takes steps to ensure that local filing is
administrative framework - only required in the circumstances contained in the terms of reference.
Limitation on local filing
PartB  Exchange of information Itis recommended that China bring the Convention in effect as soon as possible and have Qualifying
framework Competent Authority agreements in effect with jurisdictions of the Inclusive Framework that meet the
confidentiality and consistency conditions.
PartC  Appropriate use It is recommended that China take steps to ensure that the appropriate use condition is met as soon as
possible, while noting that China will not exchange CbC reports in 2018.
Notes

! Paragraph 8 of the terms of reference (OECD, 2017b).

2 Paragraph 8 (a) iv. of the terms of reference (OECD, 2017b).

3 Paragraph 8 (c) iv. a) of the terms of reference (OECD, 2017b).
4 Paragraph 9 (a) of the terms of reference (OECD, 2017b).

° Primary law consists of Article 43 of the “Enterprise Income Tax Law of the People’s Republic
of China” (or “Enterprise Income Tax Law”), of Article 114 of the Interpretation Regulations of
the Enterprise Income Tax Law, as well as Articles 62 and 64 of the “Tax Collection and
Administration Law”. Secondary law consists of Articles 5 to 9 of the Public Notice of the State
Administration of Taxation [2016] 42 (hereafter “PN 42”) relating to “Matters regarding Refining
the Filing of Related Party Transactions and Administration of Contemporaneous Transfer Pricing
Documentation”.

® The « summary of terms of reference » is provided to facilitate the reading of the report.
Reference should be made to the exact wording of the terms of reference published in February
2017 (OECD, 2017b).

" China confirms that state-owned companies are subject to the same CbC Reporting filing
requirements as any other type of companies in China.

8 Although there is no definition of an « MNE Group » as such in China’s legislation, China
confirms that the situation of a group with a Chinese head office and one/several overseas
permanent establishments (PEs) will be caught by CbC Reporting requirements since Chinese
accounting rules require Chinese head offices to include the financial data of overseas PEs in their
financial reports regardless of whether the PEs are required to prepare separate financial
statements in the jurisdictions in which the PEs are situated.

% See Article 5 of PN 42.

% Under the terms of reference (paragraphs 8 (a) i. and 18 i. of the terms of reference
(OECD, 2017b)), the Ultimate Parent Entity of a group includes an entity that does not prepare
Consolidated Financial Statements, but would be required to do so if its equity interests were
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traded on a public securities exchange in its jurisdiction of tax residence (“deemed listing
provision”).

1 In addition, China indicates that it has followed the Model Legislation for the definition of
“Constituent Entities” in its domestic legislation which captures the “deemed listing” situation.
Under China’s domestic legislation, Constituent Entities would include any entity that would be
included in the consolidated financial statements of the MNE group if equity interests in such
entity were traded on a public securities exchange.

12 Paragraph 18 i. of the terms of reference (OECD, 2017b).
" See Article 5 of PN 42.

14 See Articles 1 and 5 of PN 42.

' See Article 6 of PN 42.

16 See paragraph 55 of the Action 13 Report (OECD, 2015).

7 China indicates that it is in the process of drafting the guidance on the scope and conditions of
the exemption (which would also explain the legal basis). This will be finalised soon and will be
presented in the report for China later during the peer review process.

18 See Article 8 of PN 42. It is noted that it is unclear from the provisions of China’s legislation
whether local filing requirements only apply to Constituent Entities which are “resident for tax
purposes” in China, as per paragraph 8 (c) i. of the terms of reference (OECD, 2017b). Article 8 of
PN 42 uses the word “enterprise”.

19 Paragraph 8 (c) iv. a) of the terms of reference (OECD, 2017b).
2 This is an aspect which is assessed during the peer review process.

2 regardless of whether the Ultimate Parent Entity has complied or not with the filing obligation in
its jurisdiction of residence.

22 See Avticles 5 (ii) and 8 (i) of PN 42.
%8 gee Avticle 8. (i) of PN 42.

2% China indicates that the penalty for a failure to file any tax-related documents and information, a
late filing of any tax-related documents and information, inaccurate filing of any tax-related
documents provided by the Tax Collection and Administration Law of the People’s Republic of
China also applies to the non-compliance with respect to the filing of a CbC report. See Articles 62
and 64 of the Tax Collection and Administration Law of the People’s Republic of China:

Article 62: For the taxpayer not completing the tax declaration and not submitting the data of tax
payments before the set deadline or the withholding agents not reporting the report forms of the
withholding and remitting, collecting and remitting the taxation and relative documents to the tax
authorities before the set deadline, the tax authorities shall order them to remedy before a deadline.
The tax authorities may impose fines below CNY 2 000 and in case of serious circumstances,
between CNY 2 000 and RMB 10 000.

Article 64: The tax authorities shall order the taxpayer and the withholding agents fabricating the
false tax accounting basis to make remedy before a set deadline and impose fines below
CNY 50 000.

As for the taxpayer not declaring the tax, not paying or underpaying the tax payable, the tax
authorities shall recover the tax payments and arrearages not paid and impose fines of more than
50% but less than quintuple of the tax payments not paid or less paid.
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%% China indicates that it has such agreements with Albania, Algeria, Armenia, Australia, Austria,
Azerbaijan, Bahrain, Bangladesh, Barbados, Belarus, Belgium, Bosnia and Herzegovina,
Botswana, Brazil, Brunei Darussalam, Bulgaria, Cambodia, Canada, Chile, Croatia, Cuba, Cyprus,
Czech Republic, Denmark, Ecuador, Egypt, Estonia, Ethiopia, Finland, Former Yugoslav Republic
of Macedonia, France, Georgia, Germany, Greece, Hungary, Iceland, India, Indonesia, Iran,
Ireland, Israel, Italy, Jamaica, Japan, Kazakhstan, Korea, Kuwait, Kyrgyzstan,
Lao People’s Democratic Republic, Latvia, Lithuania, Luxembourg, Malaysia, Malta, Mauritius,
Mexico, Moldova, Mongolia, Montenegro, Morocco, Nepal, Netherlands, New Zealand, Nigeria,
Norway, Oman, Pakistan, Papua New Guinea, Philippines, Poland, Portugal, Qatar, Romania,
Russia, Saudi Arabia, Serbia, Seychelles, Singapore, Slovak Republic, Slovenia, South Africa,
Spain, Sri Lanka, Sudan, Sweden, Switzerland, Syria, Tajikistan, Thailand, Trinidad and Tobago,
Tunisia, Turkey, Turkmenistan, Uganda, Ukraine, United Arab Emirates, United Kingdom,
United States, Uzbekistan, Venezuela, Viet Nam, Zambia, Zimbabwe, as well as double tax
agreements with Hong Kong Special Administration Region, Macau Special Administration
Region, and Chinese Taipei.

Note by Turkey

The information in this document with reference to “Cyprus” relates to the southern part of the
Island. There is no single authority representing both Turkish and Greek Cypriot people on the
Island. Turkey recognises the Turkish Republic of Northern Cyprus (TRNC). Until a lasting and
equitable solution is found within the context of the United Nations, Turkey shall preserve its
position concerning the “Cyprus issue”.

Note by all the European Union Member States of the OECD and the European Union

The Republic of Cyprus is recognised by all members of the United Nations with the exception of
Turkey. The information in this document relates to the area under the effective control of the
Government of the Republic of Cyprus.

% Paragraph 6 of Article 28 of the Convention reads as follows: “[...] Any two or more Parties
may mutually agree that the Convention [...] shall have effect for administrative assistance related
to earlier taxable periods or charges to tax.”
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Colombia

Summary of key findings

1. Consistent with the agreed methodology this first annual peer review covers:
(i) the domestic legal and administrative framework, (ii) certain aspects of the exchange
of information framework, as well as (iii) certain aspects of the confidentiality and
appropriate use of CbC reports. Colombia’s implementation of the Action 13 minimum
standard meets all applicable terms of reference for the year in review, except that
Colombia should take steps to ensure that the appropriate use condition is met ahead of
the first exchanges of CbC reports.

Part A: Domestic legal and administrative framework

2. Colombia has rules (primary and secondary laws) that impose and enforce
ChC requirements on MNE Groups whose Ultimate Parent Entity is resident for tax
purposes in Colombia. The first filing obligation for a CbC report in Colombia
commences in respect of fiscal years commencing on or after 1 January 2016. Colombia
meets all the terms of reference relating to the domestic legal and administrative
framework."

Part B: Exchange of information framework

3. Colombia is a signatory of the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011), signed on 25 May 2012, in force on 1 July 2014 and in effect for 2016. It
is also a signatory to the CbhC MCAA,; it has provided its notifications under Section 8 of
this agreement and intends to exchange information with all other signatories of this
agreement which provide notifications. As of 12 January 2018, Colombia has 48 bilateral
relationships activated under the CbC MCAA and exchanges under a bilateral CAA with
the United States. Colombia has taken steps to have Qualifying Competent Authority
agreements in effect with jurisdictions of the Inclusive Framework that meet the
confidentiality, consistency and appropriate use conditions (including legislation in place
for fiscal year 2016). Against the backdrop of the still evolving exchange of information
framework, at this point in time, Colombia meets the terms of reference relating to the
exchangzle of information framework aspects under review for this first annual peer
review.

Part C: Appropriate use

4, On the appropriate use of CbC Reports, Colombia has not yet provided
information on measures relating to appropriate use. It is recommended that Colombia
take steps to ensure that the appropriate use condition is met ahead of the first exchanges
of CbC reports.?
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Part A: The domestic legal and administrative framework

5. Part A assesses the domestic legal and administrative framework of the reviewed
jurisdiction by reviewing the (a) parent entity filing obligation, (b) the scope and timing
of parent entity filing, (c) the limitation on local filing obligation, (d) the limitation on
local filing in case of surrogate filing and (e) the effective implementation of
CbC Reporting.

6. Colombia has primary* and secondary® law in place to implement the BEPS
Action 13 minimum standard.

(a) Parent entity filing obligation

Summary of terms of reference:® Introducing a CbC filing obligation which applies to
Ultimate Parent Entities of MNE Groups above a certain threshold of revenue, whereby
all required Constituent Entities of the MNE Group are included in the CbC report and no
entity is excluded from CbC Reporting other than permitted (paragraph 8 (a) of the terms
of reference).

7. Colombia has introduced a domestic legal and administrative framework which
imposes CbC filing obligation on Ultimate Parent Entities of MNE Groups above a
certain threshold of revenue, whereby all required Constituent Entities of the MNE Group
are included in the CbC report and no entity is excluded from CbC Reporting other than
permitted by the Action 13 report (OECD, 2015).

8. For the purposes of determining who is required to submit CbC Reporting,
Colombia’s primary and secondary legislation’ provide that an MNE group is required to
submit CbC Reporting if it meets the following conditions: 1) the Ultimate Parent Entity
of the MNE group is resident in Colombia, 2) the entity holds subsidiaries, branches or
permanent establishments resident or domiciled abroad, 3) the entity is not a subsidiary of
another company resident abroad, 4) the entity has the obligation to prepare, provide and
disclose consolidated financial statements and 5) the consolidated group revenues in the
preceding financial year is at least 81 million Tax Value Unit (UVT). The requirement
that “the entity is not a subsidiary of another company resident abroad™® differs from that
under the terms of reference in particular in respect of the definition of an “Ultimate
Parent Entity” (UPE).” This requirement under Colombia’s law may lead to cases where
the entity likely to be the UPE is owned by another entity (hereafter “an upper tier”
entity) which does not prepare consolidated financial statements and thus cannot be
considered as a UPE. In this situation, neither the entity likely to be the UPE, nor the
“upper tier entity” would be considered as a UPE for the purposes of CbC Reporting
requirements.® However, Colombia indicates that a 50% shareholding is considered as
necessary to qualify as a “subsidiary” in Colombia. This means that the “upper tier” entity
would thus have a requirement to prepare consolidate financial statements. There may
also be instances where the “upper tier” entity would not be resident in Colombia.
Colombia confirms that the provisions of article 260, paragraph 2.a.iii. of the Colombian
Tax Code and article 1.2.2.2.3.3., item 1.3 of the secondary law shall be read together
with the definition of UPE (in article 1.2.2.2.3.2 of the secondary law) and that it will
apply these provisions in accordance with the wording of the terms of reference
(OECD, 2017)." It will clarify this in FAQ to be issued. As such, no recommendation is
made but this aspect will be further monitored.
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9. No other inconsistencies were identified with respect to Colombia’s domestic
legal framework in relation with the parent entity filing obligation.

(b) Scope and timing of parent entity filing

Summary of terms of reference: Providing that the filing of a CbC report by an Ultimate
Parent Entity commences for a specific fiscal year; includes all of, and only, the
information required; and occurs within a certain timeframe; and the rules and guidance
issued on other aspects of filing requirements are consistent with, and do not circumvent,
the minimum standard (paragraph 8 (b) of the terms of reference).

10. The first filing obligation for a CbC report in Colombia commences in respect of
periods commencing on or after 1 January 2016."* The CbC report must be filed within
12 months of the last day of the fiscal year of the MNE Group, pursuant to article 4 of the
DIAN resolution No.71/2017. It is noted that the article has set the first filing deadline of
a CbC report until 23 February 2018 for Reporting Fiscal Years commencing on
1 January 2016. This will be monitored to ensure that the filing deadline will not impact
the ability of Colombia to meet its obligations relating to the exchange of information
under the terms of reference. Colombia should also have an express deadline to file the
CDbC report for the upcoming years. This will be monitored.

11. No other inconsistencies were identified with respect to the scope and timing of
parent entity filing.

(c) Limitation on local filing obligation

Summary of terms of reference: If local filing requirements have been introduced, that
such requirements may apply only to Constituent Entities which are tax residents in the
reviewed jurisdiction, whereby the content of the CbC report does not contain more than
that required from an Ultimate Parent Entity, whereby the reviewed jurisdiction meets the
confidentiality, consistency and appropriate use requirements, whereby local filing may
only be required under certain conditions and whereby one Constituent Entity of an
MNE Group in the reviewed jurisdiction is allowed to file the CbC report, satisfying the
filing requirement of all other Constituent Entities in the reviewed jurisdiction (paragraph
8 (c) of the terms of reference).

12. Colombia has introduced local filing requirements®® as from the reporting period
starting on or after 1 January 2016." No inconsistencies were identified with respect to
the local filing obligation.™

(d) Limitation on local filing in case of surrogate filing

Summary of terms of reference: If local filing requirements have been introduced, that
local filing will not be required when there is surrogate filing in another jurisdiction when
certain conditions are met (paragraph 8 (d) of the terms of reference).
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13. Colombia’s local filing requirements will not apply if there is surrogate filing in
another jurisdiction.'® No inconsistencies were identified with respect to the limitation on
local filing in case of surrogate filing.

(e) Effective implementation

Summary of terms of reference: Providing for enforcement provisions and monitoring
relating to CbC Reporting’s effective implementation including having mechanisms to
enforce compliance by Ultimate Parent Entities and Surrogate Parent Entities, applying
these mechanisms effectively, and determining the number of Ultimate Parent Entities
and Surrogate Parent Entities which have filed, and the number of Constituent Entities
which have filed in case of local filing (paragraph 8 (e) of the terms of reference).

14. Colombia has legal mechanisms in place to enforce compliance with the
minimum standard: there are notification mechanisms in place that apply to all
Constituent Entities in Colombia. There are also penalties in place in relation to the filing
of a CbC report for failure:* (i) to file a CbC report, (ii) to correctly file a CbC report and
(iii) to submit it on time.

15. There are no specific processes in place that would allow Colombia to take
appropriate measures in case it is notified by another jurisdiction that such other
jurisdiction has reason to believe that an error may have led to incorrect or incomplete
information reporting by a Reporting Entity or that there is non-compliance of a
Reporting Entity with respect to its obligation to file a CbC report, however Colombia
indicates that penalties may be imposed under article 651 of the Colombian Tax Code. As
no exchange of CbC reports has yet occurred, no recommendation is made but this aspect
will be further monitored.

Conclusion

16. In respect of paragraph 8 of the terms of reference (OECD, 2017), Colombia has a
domestic legal and administrative framework to impose and to enforce CbC requirements
on MNE Groups whose Ultimate Parent Entity is resident for tax purposes in Colombia.
Colombia meets all the terms of reference relating to the domestic legal and
administrative framework for the year in review.

Part B: The exchange of information framework

17. Part B assesses the exchange of information framework of the reviewed
jurisdiction. For this first annual peer review process, this includes reviewing certain
aspects of the exchange of information framework as specified in paragraph 9 (a) of the
terms of reference (OECD, 2017).

Summary of terms of reference: within the context of the exchange of information
agreements in effect of the reviewed jurisdiction, having QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites (paragraph 9 (a) of the terms of reference).
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18. Colombia has domestic legislation that permits the automatic exchange of
ChC reports. It is a Party to (i) the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011) (signed on 23 May 2012, in force on 1 July 2014 and in effect for 2016)
and (ii) a number of bilateral Double Tax Agreements and a Tax Information and
Exchange Agreement which allow Automatic Exchange of Information.'®

19. Colombia signed the CbC MCAA on 21 June 2017 and submitted a full set of
notification under section 8 of the CbC MCAA on 18 December 2017. It intends to have
the CbC MCAA in effect with all other Competent Authorities that provide a notification
under Section 8(1)(e) of the same agreement. As of 12 January 2018, Colombia has
48 bilateral relationships activated under the CbC MCAA and exchanges under a bilateral
CAA with the United States. Colombia has taken steps to have Qualifying Competent
Authority agreements in effect with jurisdictions of the Inclusive Framework that meet
the confidentiality, consistency and appropriate use conditions (including legislation in
place for fiscal year 2016).° Against the backdrop of the evolving exchange of
information framework, at this point in time Colombia meets the terms of reference
relating to the exchange of information framework for the year in review.

Conclusion

20. Against the backdrop of the evolving exchange of information framework, at this
point in time Colombia meets the terms of reference relating to the exchange of
information framework.

Part C: Appropriate use
21. Part C assesses the compliance of the reviewed jurisdiction with the appropriate

use condition. For this first annual peer review process, this includes reviewing certain
aspects of appropriate use.

Summary of terms of reference: having in place mechanisms to ensure that CbC reports
which are received through exchange of information or by way of local filing can be used
only to assess high level transfer pricing risks and other BEPS-related risks and for
economic and statistical analysis where appropriate; and cannot be used as a substitute for
a detailed transfer pricing analysis or on their own as conclusive evidence on the
appropriateness of transfer prices or to make adjustments of income of any taxpayer on
the basis of an allocation formula (paragraphs 12 (a) of the terms of reference.

22. Colombia has not yet provided information on measures relating to appropriate
use: it was therefore not possible to perform a review at this stage. It is recommended that
Colombia take steps to ensure that the appropriate use condition is met ahead of the first
exchanges of CbC reports.

Conclusion

23. In respect of paragraph 12 (a) of the terms of reference (OECD, 2017), Colombia
is recommended to take steps to ensure that the appropriate use condition is met ahead of
the first exchanges of CbC reports.
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Summary of recommendations on the implementation of Country-by-Country
Reporting

Aspect of the implementation that should be ) .
Recommendation for improvement

improved
Part A Domestic legal and administrative
framework
Part B Exchange of information
framework
Part C Appropriate use Colombia is recommended to take steps to ensure that the appropriate use condition is met

ahead of the first exchanges of CbC reports.

Notes

! Paragraph 8 of the terms of reference (OECD, 2017).
2 Paragraph 9 (a) of the terms of reference (OECD, 2017).

3 Paragraph 12 (a) of the terms of reference (OECD, 2017).

* Colombia’s Primary law consists of Article 108 of the Colombian Tax Code (Law

No. 1,819/2016).

® Colombia’s Secondary law consists of Section 3 of Decree No. 2,120/2017, published on
15 December 2017.

® The « summary of terms of reference » is provided to facilitate the reading of the report.
Reference should be made to the exact wording of the terms of reference published in February
2017 (OECD, 2017).

" See article 260, paragraph 2.a. of the Colombian Tax Code and article 1.2.2.2.3.3. of the
secondary law.

8 See article 260, paragraph 2.a.iii. of the Colombian Tax Code and article 1.2.2.2.3.3., item 1.3 of
the secondary law.

® See paragraphs 8. a) i. and 18 of the terms of reference (OECD, 2017).

% There may also be cases where an entity likely to be a UPE would not be held through
ownership by another “upper tier entity” but may however be controlled by such entity (e.g. in
some cases of joint-venture where there is control without ownership). In such a situation, the
“upper tier entity” would normally be the UPE if it meets all the other conditions to be a UPE
(e.g. prepare Consolidated Financial Statements).

1 Colombia also affirms that OECD Guidelines must be used as an interpretation tool in case of
interpretation issues (as set in Constitutional Court precedent Sentence C-690/2003).

12 See article 260-5, paragraph 2 of the Colombian Tax Code.
13 _ocal filing can be required if the following conditions are present:

“3.1) to jointly have a participation in the consolidated income of the multinational group equal to
or greater than twenty percent (20%);

3.2) that the parent company has not presented in its country of residence the Country by Country
Report referred to in article 1.2.2.2.3.5. of this Decree. It will be understood that these are cases
in which one of the following conditions is met:
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3.2.1) There is no legal requirement for the parent or contracting entity of the Multinational
Group to submit the Country by Country Report in its jurisdiction of fiscal residence; or

3.2.2) The jurisdiction in which the parent or contractor entity resides for tax purposes has a
current "International Agreement” of which Colombia is a Party, but does not have a "Qualified
Competent Authorities Agreement™ of which Colombia is a Party, on the filing date of the Country
by Country Report for the informed Fiscal Year; or

3.2.3. There is a "Systematic Failure" in the tax residence of the Parent Entity or Controlling
Entity that has been notified by the Colombian Tax Administration to the Member Entity or
Pertaining to the Multinational Group that is resident for tax purposes in Colombia.

3.3) That the multinational group has obtained consolidated revenues for accounting purposes
equal to or greater than eighty-one million (81 000 000) Unit of Tax Value-UVTs in the
immediately preceding taxable period.”

14 See article 260-5, paragraph 2 (c) of the Colombian Tax Code and article 1.2.2.2.3.3. of the
secondary law.

It is noted that the condition of “jointly have a participation in the consolidated income of the
multinational group equal to or greater than twenty percent (20%)” narrows the situations in
which local filling is required.

16 See Section 3, article 1.2.2.2.3.3., paragraph 3.3a of the secondary law.
17 See article 651 of the Colombian Tax Code (Penalties for not filing information):

“Persons or entities obliged to provide tax information, as well as those who have been requested
for information or evidence who do not provide it, who do not provide it within the deadline
established for it or information is provided wrongly or does not correspond to what is requested,
will incur on the following penalties:

a. Five percent (5%) of the amount that was not informed in case of not filing.
b. Four percent (4%) of the amount that was informed mistakenly.
c. Three percent (3%) of the amount that was informed extemporaneously.

d. When it is not possible to establish the basis of the penalty or the information is not
quantifiable, the penalty will be equivalent to half percent (0.5%) of the net income of the person
or entity obliged to provide tax information. When there is no income, the penalty will be
equivalent to half percent (0.5%) of the taxpayer’s gross worth, corresponding to the immediately
preceding year or previous Income Tax Return.

The aforementioned penalties cannot exceed 15 000 UVT. Tax Value Unit (Unidad de Valor
Tributario, in Spanish)”.

18 Colombia lists bilateral tax treaties that allow for the Automatic Exchange of Information with
the following jurisdictions: Canada, Chile, Czech Republic, India, Korea, Mexico, Portugal, and
Spain. It also lists a Tax Information Exchange Agreement with the United States.

¥ 1t is noted that a few of Qualifying Competent Authority agreements are not in effect with
jurisdictions of the Inclusive Framework that meet the confidentiality condition and have
legislation in place: this may be because the partner jurisdictions considered to not have the
Convention in effect for the first reporting period, or may not have listed the reviewed jurisdiction
in their notifications under Section 8 of the ChC MCAA.
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Costa Rica

Summary of key findings

1. Consistent with the agreed methodology this first annual peer review covers:
(i) the domestic legal and administrative framework, (ii) certain aspects of the exchange
of information framework as well as (iii) certain aspects of the confidentiality and
appropriate use of CbC reports. Costa Rica’s implementation of the Action 13 minimum
standard meets all applicable terms of reference for the year in review, except that it
raises two issues in relation to its domestic legal and administrative framework, one issue
in relation to the exchange of information framework and one issue in relation to the
appropriate use of CbC Reports. The report contains, therefore four recommendations to
address these issues.

Part A: Domestic legal and administrative framework

2. Costa Rica has rules (primary law) that impose and enforce ChC requirements on
MNE Groups whose Ultimate Parent Entity is resident for tax purposes in Costa Rica.
The first filing obligation for a CbC report in Costa Rica commences in respect of fiscal
years commencing on or after 1 January 2017. Costa Rica meets all the terms of reference
relating to the domestic legal and administrative framework," with the exception of:

e the definition of “Ultimate Parent Entity” which is yet to be introduced or
completed? and
e the filing deadline of a CbC report.?

Part B: Exchange of information framework

3. Costa Rica is a signatory to the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011), which is in effect for 2016. It is also a signatory to the CbC MCAA and
has recently provided its notifications under Section 8 of this agreement in order to have
bilateral relationships activated in the next round of activations. As of 12 January 2018,
Costa Rica does not yet have bilateral relationships activated under the CbC MCAA. 1t is
recommended that Costa Rica continue to take steps to have Qualifying Competent
Authority agreements in effect with jurisdictions of the Inclusive Framework that meet
the confidentiality, appropriate use and consistency conditions.* Costa Rica expects to
have a number of QCAAs in effect before the date of the first exchanges of CbC reports
and indicates that it intends to exchange information with a large number of signatories of
the CbC MCAA. It is however noted that Costa Rica will not be exchanging reports in
2018.

Part C: Appropriate use

4, Costa Rica does not yet have measures in place relating to appropriate use.
Costa Rica is recommended to take steps to ensure that the appropriate use condition is
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met ahead of the first exchanges of CbC reports. It is however noted that Costa Rica will
not be exchanging ChC reports in 2018.

Part A: The domestic legal and administrative framework

5. Part A assesses the domestic legal and administrative framework of the reviewed
jurisdiction by reviewing the (a) parent entity filing obligation, (b) the scope and timing
of parent entity filing, (c) the limitation on local filing obligation, (d) the limitation on
local filing in case of surrogate filing and (e) the effective implementation of
CbC Reporting.

6. Costa Rica has primary law in place for implementing the BEPS Action 13
minimum standard which consists on a legal basis for the establishment of any new filing
obligations and establishes the necessary requirements, including the filing and reporting
obligations.®

(a) Parent entity filing obligation

Summary of terms of reference:” Introducing a CbC filing obligation which applies to
Ultimate Parent Entities of MNE Groups above a certain threshold of revenue, whereby
all required Constituent Entities of the MNE Group are included in the CbC report and
no entity is excluded from CbC Reporting other than permitted (paragraph 8 (a) of the
terms of reference).

7. Costa Rica has introduced a domestic legal and administrative framework which
imposes CbC filing obligation on Ultimate Parent Entities of MNE Groups above a
certain threshold of revenue, whereby all required Constituent Entities of the MNE Group
are included in the CbC report and no entity is excluded from CbC Reporting other than
permitted by the Action 13 report (OECD, 2015).?

8. With respect to the definition of “Ultimate Parent Entity”” in Costa Rica's rules
does not make it clear that an entity cannot be an Ultimate Parent Entity if another
Constituent Entity holds an interest in that entity (i.e. the ultimate holding company must
be the top level holding company in the MNE group). It is recommended that Costa Rica
amend or otherwise clarify that the definition of Ultimate Parent Entity in the
CbC Reporting Rules is consistent with the terms of reference.

959

9. No other inconsistencies were identified with respect to Costa Rica’s domestic
legal framework in relation with the parent entity filing obligation.

(b) Scope and timing of parent entity filing

Summary of terms of reference: Providing that the filing of a CbC report by an Ultimate
Parent Entity commences for a specific fiscal year; includes all of, and only, the
information required; and occurs within a certain timeframe; and the rules and guidance
issued on other aspects of filing requirements are consistent with, and do not
circumvent, the minimum standard (paragraph 8 (b) of the terms of reference).
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10. The first filing obligation for a CbC report in Costa Rica commences in respect of
fiscal years beginning on or after 1 January 2017.° The CbC report must be filed no later
than 31 December after the end of each reporting fiscal year of the MNE Group,** noting
that the ordinary tax year starts on 1 October and ends on 30 September.? The
CDbC reports shall be filed by 31 December of the year following the reporting fiscal year
of the MNE Group. For the 2017 tax year (starting on October 1, 2016 and ending on
September 30, 2017), the CbC report shall be filed by the last business day of December
2018." Costa Rica affirms that the CbC Reports will be available for the first exchange of
information at the end of April 2019. This will be monitored to ensure that the filing
deadline will not impact the ability of the Costa Rica to meet its obligations relating to the
exchange of information under the terms of reference.

11. For the following fiscal years, this results in a CbC report being filed later than
the date in paragraph 8 (b) iii. of the terms of reference (OECD, 2017a)." As a result, the
ChC report may subsequently be exchanged with a partner jurisdiction later than the
timeline envisaged in the Action 13 Report.™ *° It is recommended that Costa Rica amend
its rules or otherwise ensures that a CbC report is not filed later than 12 months after the
end of the accounting period and that is not subsequently exchanged later than 15 months
after the end of the accounting period with partner jurisdictions.

12. No other inconsistencies were identified with respect to the scope and timing of
parent entity filing.

(c) Limitation on local filing obligation

Summary of terms of reference: If local filing requirements have been introduced, that
such requirements may apply only to Constituent Entities which are tax residents in
the reviewed jurisdiction, whereby the content of the CbC report does not contain
more than that required from an Ultimate Parent Entity, whereby the reviewed
jurisdiction meets the confidentiality, consistency and appropriate use requirements,
whereby local filing may only be required under certain conditions and whereby one
Constituent Entity of an MNE Group in the reviewed jurisdiction is allowed to file the
ChC report, satisfying the filing requirement of all other Constituent Entities in the
reviewed jurisdiction (paragraph 8 (c) of the terms of reference).

13. Costa Rica does not apply or plan to introduce local filing.

(d) Limitation on local filing in case of surrogate filing

Summary of terms of reference: If local filing requirements have been introduced, that
local filing will not be required when there is surrogate filing in another jurisdiction when
certain conditions are met (paragraph 8 (d) of the terms of reference).

14. Costa Rica’s legislation requires a surrogate parent entity to file in Costa Rica
when such surrogate parent has been appointed by the MNE Group to do so. Surrogate
filing shall occur only when certain conditions are met.*’
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(e) Effective implementation

Summary of terms of reference: Providing for enforcement provisions and monitoring
relating to CbC Reporting’s effective implementation including having mechanisms to
enforce compliance by Ultimate Parent Entities and Surrogate Parent Entities, applying
these mechanisms effectively, and determining the number of Ultimate Parent Entities
and Surrogate Parent Entities which have filed, and the number of Constituent Entities
which have filed in case of local filing (paragraph 8 (e) of the terms of reference).

15. Costa Rica’s rules provides for mechanisms to enforce compliance by all Ultimate
Parent Entities with their filing obligations. There are penalties in place for failure:*® (i) to
file a CbC report, (ii) to completely file a CbC report and (iii) to submit it on time.

16. There are no specific processes in place that would allow to take appropriate
measures in case Costa Rica is notified by another jurisdiction that such other jurisdiction
has reason to believe that an error may have led to incorrect or incomplete information
reported by a Reporting Entity or that a Reporting Entity is failing to comply with respect
to CbC Reporting obligations. As no exchange of CbC reports has yet occurred, no
recommendation is made but this aspect will be further monitored.

Conclusion

17. In respect of paragraph 8 of the terms of reference (OECD, 2017a), Costa Rica
meets all the terms of reference relating to the domestic legal and administrative
framework, with the exception of the definition of “Ultimate Parent Entity” which is yet
to be introduced or completed (Paragraphs 8 (a) iii and 18 of the terms of reference
(OECD, 2017a)) and the filing deadline of a CbC report (paragraph 8 (b) iii. of the terms
of reference (OECD, 2017a)).

Part B: The exchange of information framework

18. Part B assesses the exchange of information framework of the reviewed
jurisdiction. For this first annual peer review process, this includes reviewing certain
aspects of the exchange of information network as specified in paragraph 9 (a) of the
terms of reference (OECD, 2017a).

Summary of terms of reference: within the context of the exchange of information
agreements in effect of the reviewed jurisdiction, having QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites (paragraph 9 (a) of the terms of reference).

19. Costa Rica has domestic legislation that permits the automatic exchange of
ChC reports.™ It is a Party to (i) the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011) (signed on 1 March 2012, in force on 1 August 2013 and in effect for
2016) and (ii) a number of bilateral Double Tax Agreements and a Tax Information and
Exchange Agreement which allow Automatic Exchange of Information.

20. Costa Rica signed the CbC MCAA on 27 January 2016 and has recently provided
its notifications under Section 8 of this agreement in order to have bilateral relationships
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activated in the next round of activations. As of 12 January 2018, Costa Rica does not yet
have bilateral relationships activated under the CbC MCAA. It is recommended that
Costa Rica continue to take steps to have Qualifying Competent Authority agreements in
effect with jurisdictions of the Inclusive Framework that meet the confidentiality,
consistency and appropriate use conditions. Costa Rica expects to have a number of
QCAA:s in effect before the date of the first exchanges of CbC reports and indicates that it
intends to exchange information with a large number of signatories of the CbC MCAA. It
is also noted that Costa Rica will not be exchanging reports in 2018.

Conclusion

21. It is recommended that Costa Rica continue to take steps to have Qualifying
Competent Authority agreements in effect with jurisdictions of the Inclusive Framework
that meet the confidentiality, consistency and appropriate use conditions. It is however
noted that Costa Rica will not be exchanging reports in 2018.

Part C: Appropriate use

22. Part C assesses the compliance of the reviewed jurisdiction with the appropriate
use condition. For this first annual peer review process, this includes reviewing certain
aspects of appropriate use.

Summary of terms of reference: having in place mechanisms to ensure that CbC reports
which are received through exchange of information or by way of local filing can be used
only to assess high level transfer pricing risks and other BEPS-related risks and for
economic and statistical analysis where appropriate; and cannot be used as a substitute for
a detailed transfer pricing analysis or on their own as conclusive evidence on the
appropriateness of transfer prices or to make adjustments of income of any taxpayer on
the basis of an allocation formula (paragraphs 12 (a) of the terms of reference).

23. In order to ensure that a CbhC report received through exchange of information or
local filing can be used only to assess high-level transfer pricing risks and other
BEPS-related risks, and, where appropriate, for economic and statistical analysis, and in
order to ensure that the information in a CbC report cannot be used as a substitute for a
detailed transfer pricing analysis of individual transactions and prices based on a full
functional analysis and a full comparability analysis; or is not used on its own as
conclusive evidence that transfer prices are or are not appropriate; or is not used to make
adjustments of income of any taxpayer on the basis of an allocation formula (including a
global formulary apportionment of income), Costa Rica indicates that is currently
preparing guidance to ensure the appropriate use of information in all six areas identified
in the OECD Guidance on the appropriate use of information contained in
Country-by-Country reports (OECD, 2017b). It is recommended that Costa Rica take
steps to ensure that the appropriate use condition is met ahead of the first exchanges of
ChC reports. It is however noted that Costa Rica will not be exchanging CbC reports in
2018.

Conclusion

24, In respect of paragraph 12 (a) of the terms of reference (OECD, 2017a), Costa
Rica is recommended to take steps to ensure that the appropriate use condition is met
ahead of the first exchanges of CbC reports. It is however noted that Costa Rica will not
be exchanging ChC reports in 2018.
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Summary of recommendations on the implementation of Country-by-Country
Reporting

Aspect of the implementation that should be

Recommendation for improvement

improved
Part A Domestic legal and administrative It is recommended that Costa Rica complete its definition of “Ultimate Parent Entity” so that
framework — parent filing it is in line with the terms of reference.
obligation
Part A Domestic legal and administrative It is recommended that Costa Rica amend its rules or otherwise ensures that a CbC report
framework - Scope and timing of is not filed later than 12 months after the end of the accounting period and not subsequently
parent entity filing - filing date exchanged more than 15 months after the end of the accounting period with partner
jurisdictions.
Part B Exchange of information Itis recommended that Costa Rica continue to take steps to have Qualifying Competent
framework Authority agreements in effect with jurisdictions of the Inclusive Framework that meet the
confidentiality, appropriate use and consistency conditions.
Part C Appropriate use Costa Rica is recommended to take steps to ensure that the appropriate use condition is
met ahead of the first exchanges of CbC reports.
Notes

! Paragraph 8 of the terms of reference (OECD, 2017b).

2 Paragraphs 8 (a) iii and 18 of the terms of reference (OECD, 2017b).
3 Paragraph 8 (b) iii of the terms of reference (OECD, 2017b).

4 Paragraph 9 (a) of the terms of reference (OECD, 2017b).

> Paragraph 12 (a) of the terms of reference (OECD, 2017b).

® Costa Rica’s primary law consists of the Resolution n° DGT-R-001-2018, published on
11 January 2018.

" The « summary of terms of reference » is provided to facilitate the reading of the report.
Reference should be made to the exact wording of the terms of reference published in February
2017 (OECD, 2017b).

8 See article 2 of the primary law.
’ Paragraph 18 of the terms of reference (OECD, 2017b).
1% See article 5 (i) of the primary law.

11 Costa Rica indicates that the determinative declaration must be submitted no later than
15 December 2017.

12 Costa Rica’s legislation allows the authorization of a special tax year period, which coincides
with the calendar year (from 1 January to 31 December).

3 Costa Rica affirms that if a taxpayer follows the special period with a year closing on
31 December 2017, it must file the income tax return on 15 March 2018 and the CbC Report on
the last business day of December 2018.

Y <«The CbC report is required to be filed no later than 12 months after the last day of the reporting
Fiscal year of the MNE Group”.

5 See the Model Multilateral Competent Authority Agreement, Model Competent Authority
Agreement on the basis of a DTC, Model Competent Authority Agreement on the basis of a TIAE
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in the Action 13 Report (OECD, 2015), which envisage that the CbC reports should be exchanged
as soon as possible and no later than 18 months after the last day of the fiscal year of the Reporting
entity of the MNE Group for the first year for which CbC requirements are applicable, and no later
than 15 months after the last day of the fiscal year of the Reporting entity of the MNE Group for
subsequent years.

18 For example, for an MNE Group with a fiscal year 1 October 2017 and ending on 30 September
2018, the CbC report would have to be filed together with by December 31 2019 and exchanged
later than 15 months after the last day of the fiscal year of the Reporting entity of the MNE Group.

17 See article 2.2. of the primary law.

18 See article 6 of the primary law: Failure to supply the information required in this resolution
corresponding to the country-by-country report will be sanctioned in accordance with Article 83 of
the Tax Standards and Procedures Code. Article 83 of General Tax Code provides a pecuniary
penalty equivalent of two percent (2%) of the gross income of the offending subject shall be
applied in the period of the income tax, prior to that in which the infringement occurred, with a
minimum of ten base salaries and a maximum of one hundred base salaries. If there are errors in
the information provided, the penalty will be one percent (1%) of the base salary for each incorrect
record, understood as a record of tax-relevant information about a natural or legal person or other
entities without legal personality (For this natural year one base salary is CRC 426 200
(Costa Rican colones) which is equal to USD 774).

19 See article 106.1V of the Tax Code.

0 Costa Rica lists bilateral tax treaties that allow for the Automatic Exchange of Information with
the following jurisdictions (in force): Germany and Spain. Costa Rica also lists agreements
permitting exchange of information (TIEAS) with the following jurisdictions (in force): Argentina,
Canada, Finland, France, Mexico, Netherlands, Norway, Sweden and United States. It is also part
of the Central American Assistance, Convention that includes the following jurisdictions:
El Salvador, Guatemala, Honduras and Nicaragua.
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Cote d’Ivoire

Summary of key findings

1. Consistent with the agreed methodology this first annual peer review covers:
(i) the domestic legal and administrative framework, (ii) certain aspects of the exchange
of information framework, as well as (iii) certain aspects of the confidentiality and
appropriate use of CbC reports. Coéte d’Ivoire has primary law in place to implement
CbC Reporting but an administrative instruction is needed to complete the framework. It
is recommended that Cote d’Ivoire finalize its domestic legal and administrative
framework in relation to CbC requirements as soon as possible. For the moment,
Cote d’Ivoire’s implementation of the Action 13 minimum standard meets the terms of
reference for the year in review, except that it raises two substantive issues in relation to
its domestic legal and administrative framework. The report contains, therefore two
recommendations to address these issues in addition to the general recommendation to
finalise the domestic legal and administrative framework. In addition, Cote d’Ivoire
should put in place an exchange of information framework as well as measures to ensure
appropriate use.

Part A: Domestic legal and administrative framework

2. Cote d’Ivoire has rules (primary law) that impose and enforce CbC requirements
on MNE Groups whose Ultimate Parent Entity is resident for tax purposes in
Cote d’Ivoire." Cote d’Ivoire indicates that an administrative instruction is needed to
complete the framework. The first filing obligation for a CbC report in Cote d’Ivoire
commences in respect of fiscal years commencing on or after 1 January 2018. It is
recommended that Cote d’Ivoire finalize its domestic legal and administrative framework
in relation to CbC requirements as soon as possible. Specifically, it is recommended that
Céte d’Ivoire:

e introduce or complete the definitions of an “Ultimate Parent Entity”,
“MNE Group”, “Group” and “Constituent Entity”

e have enforcement measures in case of an incomplete or erroneous filing of a
ChC report.?

Part B: Exchange of information framework

Cote d’Ivoire is not a signatory of the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011), and is also not a signatory to the CbC MCAA. As of 12 January 2018,
Cote d’Ivoire does not have bilateral relationships activated under the CbhC MCAA. In
respect of the terms of reference under review,* it is recommended that Céte d’Ivoire take
steps to put in place an exchange of information framework that allows Automatic
Exchange of Information and have QCAAs in effect with jurisdictions of the Inclusive
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Framework which meet the confidentiality, consistency and appropriate use prerequisites.
It is however noted that Cote d’Ivoire will not be exchanging CbhC reports in 2018.

Part C: Appropriate use

In respect of the terms of reference under review,”> Céte d’Ivoire does not yet have
measures in place relating to appropriate use. It is recommended that Céte d’Ivoire take
steps to ensure that the appropriate use condition is met ahead of the first exchanges of
information. It is however noted that Cote d’Ivoire will not be exchanging CbC reports in
2018.

Part A: The domestic legal and administrative framework

3. Part A assesses the domestic legal and administrative framework of the reviewed
jurisdiction by reviewing the (a) parent entity filing obligation, (b) the scope and timing
of parent entity filing, (c) the limitation on local filing obligation, (d) the limitation on
local filing in case of surrogate filing and (e) the effective implementation of
ChC Reporting.

4. Cote d’Ivoire has primary legislation in place to implement the BEPS Action 13
minimum standard.® Céte d’Ivoire indicates that an administrative instruction is needed to
complete its domestic legal and administrative framework.

(a) Parent entity filing obligation

Summary of terms of reference:’ Introducing a CbC filing obligation which applies to
Ultimate Parent Entities of MNE Groups above a certain threshold of revenue, whereby
all required Constituent Entities of the MNE Group are included in the CbC report and no
entity is excluded from CbC Reporting other than permitted (paragraph 8 (a) of the terms
of reference).

5. Cote d’Ivoire has primary legislation to impose a CbC filing obligation on
Ultimate Parent Entities of MNE Groups meeting certain conditions. The legal and
administrative framework is however incomplete at this moment: Cote d’Ivoire indicates
that it will be preparing an administrative instruction to complete this framework, which
will introduce a number of details.

6. Under Cote d’Ivoire’s primary legislation, companies that control other
companies located outside Cote d'lvoire are required to file an annual declaration with the
tax administration, following the end of each fiscal year, which includes the breakdown
per jurisdiction of the group's profits and various economic, accounting and tax
aggregates. The companies concerned by this requirement are legal persons established in
Cote d'lvoire, fulfilling the following conditions: (i) they have a consolidated turnover
(excluding tax) of XOF 491 967 750 000 or more in respect of the fiscal year subject to
declaration; (ii) they are subject to the obligation to prepare consolidated financial
statements, pursuant to articles 74 et following of the Uniform Act of the OHADA
relating to accounting law and financial information; (iii) they control entities established
outside Cote d'lvoire; (iv) they are not under the control of a company located in
Cote d'lvoire which is itself subject to the filing of this declaration, or established in a
country with which C6te d'lvoire has an agreement providing for the exchange of
information for tax purposes and which is subject to a similar filing obligation.
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7. With respect to the definition of an “Ultimate Parent Entity”, Cote d’Ivoire’s
legislation defines an Ultimate Parent Entity by reference to a legal person being required
to prepare consolidated financial statements under accounting principles, but it does not
include an entity that would be required to prepare consolidated financial statements if its
equity interests were traded on a public securities exchange in Cote d’Ivoire (“deemed
listing provision”), as required under paragraph 18 i. of the terms of reference
(OECD, 2017).2 It is also unclear whether the legislation would apply to entities which do
not have legal personality.

8. In addition, under the terms of reference, the Ultimate Parent Entity shall not be
held by another Constituent Entity that owns directly or indirectly sufficient interest to be
considered as an Ultimate Parent Entity. This is not reflected in Cote d’Ivoire’s primary
law, which instead contains the following conditions in the primary filing obligation
provisions: the Ultimate Parent Entity is “not under the control of a company located in
Cote d'lvoire which is itself subject to the filing of this declaration, or established in a
country with which Cote d'lvoire has an agreement providing for the exchange of

information for tax purposes and which is subject to a similar filing obligation”.’

9. It is recommended that Cote d’Ivoire complete the definition of an “Ultimate
Parent Entity” consistent with the terms of reference.™

10. There is also no definition of a “MNE Group”, a “Group” and a “Constituent
Entity” in Cote d’Ivoire’s primary legislation. It is recommended that Cote d’Ivoire
introduce these definitions in its domestic legal and administrative framework.

11. No other inconsistencies were identified with respect to Céote d’Ivoire’s domestic
legal framework in relation with the parent entity filing obligation.

(b) Scope and timing of parent entity filing

Summary of terms of reference: Providing that the filing of a CbC report by an Ultimate
Parent Entity commences for a specific fiscal year; includes all of, and only, the
information required; and occurs within a certain timeframe; and the rules and guidance
issued on other aspects of filing requirements are consistent with, and do not circumvent,
the minimum standard (paragraph 8 (b) of the terms of reference).

12. The first filing obligation for a CbC report in Cote d’Ivoire commences in respect
of periods commencing on or after 1 January 2018. The CbC report must be filed within
12 months after the end of the period to which the CbC report of the MNE Group relates.

13. No inconsistencies were identified with respect to the scope and timing of parent
entity filing.

(c) Limitation on local filing obligation

Summary of terms of reference: If local filing requirements have been introduced, that
such requirements may apply only to Constituent Entities which are tax residents in the
reviewed jurisdiction, whereby the content of the CbC report does not contain more than
that required from an Ultimate Parent Entity, whereby the reviewed jurisdiction meets the
confidentiality, consistency and appropriate use requirements, whereby local filing may
only be required under certain conditions and whereby one Constituent Entity of an
MNE Group in the reviewed jurisdiction is allowed to file the CbC report, satisfying the
filing requirement of all other Constituent Entities in the reviewed jurisdiction
(paragraph 8 (c) of the terms of reference).
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14. Cote d’Ivoire has not introduced local filing requirements as from the reporting
period starting on or after 1 January 2018.

(d) Limitation on local filing in case of surrogate filing

Summary of terms of reference: If local filing requirements have been introduced, that
local filing will not be required when there is surrogate filing in another jurisdiction when
certain conditions are met (paragraph 8 (d) of the terms of reference).

15. Cote d’Ivoire has not introduced local filing requirements as from the reporting
period starting on or after 1 January 2018.

(e) Effective implementation

Summary of terms of reference: Providing for enforcement provisions and monitoring
relating to CbC Reporting’s effective implementation including having mechanisms to
enforce compliance by Ultimate Parent Entities and Surrogate Parent Entities, applying
these mechanisms effectively, and determining the number of Ultimate Parent Entities
and Surrogate Parent Entities which have filed, and the number of Constituent Entities
which have filed in case of local filing (paragraph 8 (e) of the terms of reference).

16. Cote d’Ivoire has introduced penalties in place in relation to the filing of a
CbC report for failure to file and late filing."* There are however no penalties in relation
to incomplete or erroneous filing of a CbC report. It is recommended that Cote d’Ivoire
implement enforcement measures in case of incomplete or erroneous filing of a
CDbC report.

17. There are no specific processes in place that would allow Céte d’Ivoire to take
appropriate measures in case it is notified by another jurisdiction that such other
jurisdiction has reason to believe that an error may have led to incorrect or incomplete
information reporting by a Reporting Entity or that there is non-compliance of a
Reporting Entity with respect to its obligation to file a CbC report. As no exchange of
ChC reports has yet occurred, no recommendation is made but this aspect will be further
monitored.

Conclusion

18. In respect of paragraph 8 of the terms of reference (OECD, 2017), Céte d’Ivoire
has primary law that impose and enforce CbC requirements on MNE Groups whose
Ultimate Parent Entity is resident for tax purposes in Céte d’Ivoire. Cote d’Ivoire
indicates that an administrative instruction is needed to complete the framework. It is
recommended that Cote d’Ivoire finalize its domestic legal and administrative framework
in relation to CbC requirements as soon as possible. Based on its primary law, Cote
d’Ivoire meets the terms of reference relating to the domestic legal and administrative
framework, with the exception of (i) the definitions of “Ultimate Parent Entity”, “MNE
Group”, Group” and “Constituent Entity” (paragraphs 8 (a) i. and iii. and 18 of the terms
of reference (OECD, 2017)) and (ii) the absence of enforcement measures in case of
incomplete or erroneous filing of a CbC report (paragraph 8 (e) of the terms of reference
(OECD, 2017)).
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Part B: The exchange of information framework

19. Part B assesses the exchange of information framework of the reviewed
jurisdiction. For this first annual peer review process, this includes reviewing certain
aspects of the exchange of information network as specified in paragraph 9 (a) of the
terms of reference (OECD, 2017).

Summary of terms of reference: within the context of the exchange of information
agreements in effect of the reviewed jurisdiction, having QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency
and appropriate use prerequisites (paragraph 9 (a) of the terms of reference).

20. Cote d’Ivoire is not a Party to the Multilateral Convention on Mutual
Administrative Assistance in Tax Matters: Amended by the 2010 Protocol
(OECD/Council of Europe, 2011) (“the Convention”) and is also not a signatory to the
CbC MCAA. Cote d’Ivoire does not report any Double Tax Agreements or Tax
Information Exchange Agreements that allow Automatic Exchange of Information.

21. As of 12 January 2018, Cote d’Ivoire does not have bilateral relationships
activated under the ChC MCAA. It is recommended that Cote d’Ivoire take steps to put in
place an exchange of information framework that allows Automatic Exchange of
Information and have QCAAs in effect with jurisdictions of the Inclusive Framework
which meet the confidentiality, consistency and appropriate use prerequisites. It is
however noted that Cote d’Ivoire will not be exchanging CbC reports in 2018.

Conclusion

22. In respect of the terms of reference under review, it is recommended that
Cote d’Ivoire take steps to put in place an exchange of information framework that allows
Automatic Exchange of Information and have QCAAs in effect with jurisdictions of the
Inclusive Framework which meet the confidentiality, consistency and appropriate use
prerequisites. It is however noted that Cote d’Ivoire will not be exchanging CbC reports
in 2018.

Part C: Appropriate use
23. Part C assesses the compliance of the reviewed jurisdiction with the appropriate

use condition. For this first annual peer review process, this includes reviewing certain
aspects of appropriate use.

Summary of terms of reference: having in place mechanisms to ensure that CbC reports
which are received through exchange of information or by way of local filing can be used
only to assess high level transfer pricing risks and other BEPS-related risks and for
economic and statistical analysis where appropriate; and cannot be used as a substitute for
a detailed transfer pricing analysis or on their own as conclusive evidence on the
appropriateness of transfer prices or to make adjustments of income of any taxpayer on
the basis of an allocation formula (paragraphs 12 (a) of the terms of reference).
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24, Cote d’Tvoire does not yet have measures in place relating to appropriate use. It is
recommended that Cote d’Ivoire take steps to ensure that the appropriate use condition
is met ahead of the first exchanges of CbC reports. It is however noted that Cote d’Ivoire
will not be exchanging CbC reports in 2018.

Conclusion

25. It is recommended that Cote d’Ivoire take steps to ensure that the appropriate use
condition is met ahead of the first exchanges of information. It is however noted that
Cote d’Ivoire will not be exchanging CbC reports in 2018.
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Summary of recommendations on the implementation of Country-by-Country

Reporting

Aspect of the implementation that should be

Recommendation for improvement

improved
Part A Domestic legal and administrative It is recommended that Cote d'Ivoire finalise its domestic legal and administrative framework
framework as soon as possible. Specifically, it is recommended that Cote d'lvoire:
- introduce or complete the definitions of an “Ultimate Parent Entity”, “MNE Group”, “Group”
and “Constituent Entity” in a manner that is consistent with the terms of reference;
- have enforcement measures in case of an incomplete or erroneous filing of a CbC report.
Part B Exchange of information Itis recommended that Céte d'Ivoire take steps to put in place an exchange of information
framework framework that allows Automatic Exchange of Information and have QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites.
Part C Appropriate use Itis recommended that Céte d'Ivoire take steps to ensure that the appropriate use condition
is met ahead of the first exchanges of information.
Notes

! Paragraph 8 of the terms of reference (OECD, 2017).

2 Paragraphs 8 (a) i. and iii. and 18 of the terms of reference (OECD, 2017).

3 Paragraph 8 (e) of the terms of reference (OECD, 2017).
4 Paragraph 9 (a) of the terms of reference (OECD, 2017).
° Paragraph 12 (a) of the terms of reference (OECD, 2017).

® Cote d’Ivoire’s primary law consists of Article 36 bis of the General Tax Code.

" The « summary of terms of reference » is provided to facilitate the reading of the report.
Reference should be made to the exact wording of the terms of reference published in February
2017 (OECD, 2017).

8

www.oecd.org/tax/beps/beps-action-13-on-country-by-country-reporting-peer-review-

documents.pdf (OECD, 2017).

° 1t appears that these provisions may in fact trigger an instance of local filing for entities in
Cote d’Ivoire when there is no requirement to file CbC report on an entity located in another
jurisdiction, which would be considered as their Ultimate Parent Entity as per the terms of
reference. Where such a filing obligation would occur under the “primary” filing provision of
Cote d’Ivoire’s legislation, there would be no provisions (i) which would allow an MNE Group to
designate one Constituent Entity to file the CbhC report and (ii) which would deactivate this filing
obligation when a CbhC report is made available through surrogate filing.

10 Paragraph 18 of the terms of reference (OECD, 2017).

1 See ast paragraph of Article 36 bis of the General Tax Code: Failure to produce the CbC report
within the legal deadlines is sanctioned by a fine of XOF 5 000 000.
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Croatia

Summary of key findings

1. Consistent with the agreed methodology this first annual peer review covers:
(i) the domestic legal and administrative framework, (ii) certain aspects of the exchange
of information framework as well as (iii) certain aspects of the confidentiality and
appropriate use of CbC reports. Croatia’s implementation of the Action 13 minimum
standard meets all applicable terms of reference, except that Croatia should take steps to
ensure that the appropriate use condition is met ahead of the first exchanges of
ChC reports. The report therefore contains one recommendation to address this issue.

Part A: Domestic legal and administrative framework

2. Croatia has rules (primary and secondary laws) that impose and enforce ChC
Reporting requirements on the Ultimate Parent Entity of a multinational enterprise group
(“MNE” Group) that is resident for tax purposes in Croatia. The first filing obligation for
a CbC report in Croatia commences in respect of tax years beginning on or after
1 January 2016. Croatia meets all the terms of reference relating to the domestic legal and
administrative framework."

Part B: Exchange of information framework

3. Croatia is a signatory to the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011) which is in effect for 2016. Croatia signed the CbC MCAA on 6 July 2017
and has submitted a full set of notifications under Section 8 of the same agreement. It
intends to have the CbC MCAA in effect with all other Competent Authorities that
provide notifications under Section 8(1)(e) of the same agreement. Croatia also indicates
that it is in the process of signing a bilateral Competent Authority Agreement (CAA) with
the United States. As of 12 January 2018, Croatia has 51 bilateral relationships activated
under the CbhC MCAA or exchanges under the EU Council Directive (2016/881/EU).
Croatia has taken steps to have Qualifying Competent Authority agreements in effect
with jurisdictions of the Inclusive Framework that meet the confidentiality, consistency
and appropriate use conditions (including legislation in place for fiscal year 2016).
Against the backdrop of the still evolving exchange of information framework, at this
point in time Croatia meets the terms of reference relating to the exchange of information
framework aspects under review for this first annual peer review.?

Part C: Appropriate use

4, Croatia does not yet have measures in place to ensure the appropriate use of
information® in the six areas identified in the OECD Guidance on the appropriate use of
information contained in Country-by-Country reports (OECD, 2017a).* It is
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recommended that Croatia take steps to ensure that the appropriate use condition is met
ahead of the first exchanges of information.

Part A: The domestic legal and administrative framework

5. Part A assesses the domestic legal and administrative framework of the reviewed
jurisdiction by reviewing the (a) parent entity filing obligation, (b) the scope and timing
of parent entity filing, (c) the limitation on local filing obligation, (d) the limitation on
local filing in case of surrogate filing and ((e) the effective implementation.

6. Croatia has primary and secondary laws (hereafter the “Ordinance”) in place to
implement the BEPS Action 13 minimum standard, establishing the necessary
requirements, including the filing and reporting obligations.” No guidance has been
published.

(a) Parent entity filing obligation

Summary of terms of reference:® Introducing a CbC filing obligation which applies to
Ultimate Parent Entities of MNE Groups above a certain threshold of revenue, whereby
all required Constituent Entities of the MNE Group are included in the CbC report and no
entity is excluded from CbC Reporting other than permitted (paragraph 8 (a) of the terms
of reference).

7. Croatia has introduced a domestic legal and administrative framework which
imposes a CbC filing obligation on Ultimate Parent Entities of MNE Groups above a
certain threshold of revenue, whereby all required Constituent Entities of the MNE Group
are included in the CbC report and no entity is excluded from CbC Reporting other than
permitted by the Action 13 report (OECD, 2015).

8. No inconsistencies were identified with respect to the parent entity filing
obligation.?

(b) Scope and timing of parent entity filing

Summary of terms of reference: Providing that the filing of a CbC report by an Ultimate
Parent Entity commences for a specific fiscal year; includes all of, and only, the
information required; and occurs within a certain timeframe; and the rules and guidance
issued on other aspects of filing requirements are consistent with, and do not circumvent,
the minimum standard (paragraph 8 (b) of the terms of reference).

9. The first filing obligation for a CbC report in Croatia commences in respect of tax
years beginning on or after 1 January 2016.° The CbC report must be filed within
12 months of the last day of the reporting fiscal year of the MNE Group.™

10. Croatia’s secondary law includes a definition of the items to be included in a
ChC Report (Articles 109 and following of the Ordinance). This notably explains that this
should include notably “the sum of revenues of all the Constituent Entities of the
MNE group in the relevant tax jurisdiction generated from transactions with related
enterprises”."* However, interpretative guidance issued by the OECD in April 2017,*
subsequent to the issuance of the CbC Act, explains that “for the third column of Table 1
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of the CbC report, the related parties, which are defined as “associated enterprises” in
the Action 13 report, should be interpreted as the Constituent Entities listed in Table 2 of
the CbC report”. Croatia indicates that it will issue an updated definition or a clarification
of the definition of "related enterprises” within a reasonable timeframe to ensure
consistency with OECD guidance, and this will be monitored.

11. No other inconsistencies were identified with respect to the scope and timing of
parent entity filing.

(c) Limitation on local filing obligation

Summary of terms of reference: If local filing requirements have been introduced, that
such requirements may apply only to Constituent Entities which are tax residents in the
reviewed jurisdiction, whereby the content of the CbC report does not contain more than
that required from an Ultimate Parent Entity, whereby the reviewed jurisdiction meets the
confidentiality, consistency and appropriate use requirements, whereby local filing may
only be required under certain conditions and whereby one Constituent Entity of an MNE
Group in the reviewed jurisdiction is allowed to file the CbC report, satisfying the filing
requirement of all other Constituent Entities in the reviewed jurisdiction (paragraph 8 (c)
of the terms of reference).

12. Croatia has introduced local filing requirements in respect of tax years beginning
on 1January 2017 or later.® No inconsistencies were identified with respect to the
limitation on local filing obligation.

(d) Limitation on local filing in case of surrogate filing

Summary of terms of reference: If local filing requirements have been introduced, that
local filing will not be required when there is surrogate filing in another jurisdiction when
certain conditions are met (paragraph 8 (d) of the terms of reference).

13. Croatia’s local filing requirements will not apply if there is surrogate filing in
another jurisdiction by an MNE group.™ No inconsistencies were identified with respect
to the limitation on local filing in case of surrogate filing.

(e) Effective implementation

Summary of terms of reference: Providing for enforcement provisions and monitoring
relating to CbC Reporting’s effective implementation including having mechanisms to
enforce compliance by Ultimate Parent Entities and Surrogate Parent Entities, applying
these mechanisms effectively, and determining the number of Ultimate Parent Entities
and Surrogate Parent Entities which have filed, and the number of Constituent Entities
which have filed in case of local filing (paragraph 8 (e) of the terms of reference).

14. Croatia has legal mechanisms in place to enforce compliance with the minimum
standard: there are notification mechanisms in place that apply to the Ultimate Parent
Entity, the Surrogate Parent Entity or any other Constituent Entities of the MNE Group
resident in Croatia."® There are also penalties in relation to the filing of a CbC report:
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(i) penalty for failure to file, (ii) penalty for late filing and (iii) penalty for inaccurate and
incomplete filing.™

15. There are no specific process in place to take appropriate measures in case Croatia
is notified by another jurisdiction that such other jurisdiction has reason to believe that an
error may have led to incorrect or incomplete information reporting by a Reporting Entity
or that there is non-compliance of a Reporting Entity with respect to its obligation to file
a CbC report. As no exchange of ChC reports has yet occurred, no recommendation is
made but this aspect will be monitored.

Conclusion

16. In respect of paragraph 8 of the terms of reference (OECD, 2017b), Croatia has a
domestic legal and administrative framework to impose and enforce CbC requirements on
the Ultimate Parent Entity of an MNE Group that is resident for tax purposes in Croatia.
Croatia meets all the terms of reference relating to the domestic legal and administrative
framework.

Part B: The exchange of information framework

17. Part B assesses the exchange of information framework of the reviewed
jurisdiction. For this first annual peer review process, this includes reviewing certain
aspects of the exchange of information framework as specified in paragraph 9 (a) of the
terms of reference (OECD, 2017b).

Summary of terms of reference: within the context of the exchange of information
agreements in effect of the reviewed jurisdiction, having QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites (paragraph 9 (a) of the terms of reference).

18. Croatia has sufficient legal basis that permits the automatic exchange of
ChC reports. It is a Party to the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011), (signed on 11 October 2013, in force on 1 June 2014 and in effect for
2016) which allows Automatic Exchange of Information in the field of taxation. Croatia
has also implemented EU Council Directive 2016/881/2016 amending Directive
2011/16/EU as regards mandatory Automatic Exchange of Information in the field of
taxation.

19. Croatia signed the CbhC MCAA on 6 July 2017 and has submitted a full set of
notifications under Section 8 of the same agreement on 2 August 2017. Croatia intends to
have the CbC MCAA in effect with all other Competent Authorities that provide
notifications under Section 8(1)(e) of the same agreement. Croatia also indicates that it is
in the process of signing a bilateral CAA with the United States. As of 12 January 2018,
Croatia has 51 bilateral relationships activated under the CbC MCAA! or exchanges
under the EU Council Directive (2016/881/EU). Croatia has taken steps to have
Qualifying Competent Authority agreements in effect with jurisdictions of the Inclusive
Framework that meet the confidentiality, consistency and appropriate use conditions
(including legislation in place for fiscal year 2016). Against the backdrop of the still
evolving exchange of information framework, at this point in time Croatia meets the
terms of reference.
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Conclusion

20. Against the backdrop of the still evolving exchange of information framework, at
this point in time Croatia meets the terms of reference regarding the exchange of
information framework.

Part C: Appropriate use
21. Part C assesses the compliance of the reviewed jurisdiction with the appropriate

use condition. For this first annual peer review process, this includes reviewing certain
aspects of appropriate use.

Summary of terms of reference: (a) having in place mechanisms (such as legal or
administrative measures) to ensure CbC reports which are received through exchange of
information or by way of local filing are only used to assess high-level transfer pricing
risks and other BEPS-related risks, and, where appropriate, for economic and statistical
analysis; and cannot be used as a substitute for a detailed transfer pricing analysis of
individual transactions and prices based on a full functional analysis and a full
comparability analysis; and are not used on their own as conclusive evidence that transfer
prices are or are not appropriate; and are not used to make adjustments of income of any
taxpayer on the basis of an allocation formula (paragraphs 12 (a) of the terms of
reference).

22. In order to ensure that a ChC report received through exchange of information or
local filing can be used only to assess high-level transfer pricing risks and other
BEPS-related risks, and, where appropriate, for economic and statistical analysis, and in
order to ensure that the information in a CbC report cannot be used as a substitute for a
detailed transfer pricing analysis of individual transactions and prices based on a full
functional analysis and a full comparability analysis; or is not used on its own as
conclusive evidence that transfer prices are or are not appropriate; or is not used to make
adjustments of income of any taxpayer on the basis of an allocation formula (including a
global formulary apportionment of income), Croatia indicates that measures are not yet in
place to ensure the appropriate use of information in the six areas identified in the OECD
Guidance on the appropriate use of information contained in Country-by-Country reports
(OECD, 2017a). It had however provided details on the next steps which are being
planned to put appropriate measures in place. It is recommended that Croatia take steps to
ensure that the appropriate use condition is met ahead of the first exchanges of
information.

Conclusion

23. In respect of paragraph 12 (a), it is recommended that Croatia take steps to ensure
that the appropriate use condition is met ahead of the first exchanges of information.
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Summary of recommendations on the implementation of Country-by-Country
Reporting

Aspect of the implementation that should be ) .
Recommendation for improvement

improved
Part A Domestic legal and administrative
framework
Part B Exchange of information
framework
Part C Appropriate use It is recommended that Croatia take steps to ensure that the appropriate use condition is

met ahead of the first exchanges of information.

Notes

! Paragraph 8 of the terms of reference (OECD, 2017b).
2 Paragraph 9 (a) of the terms of reference (OECD, 2017b).
3 Paragraph 12 (a) of the terms of reference (OECD, 2017b).

* These questions were circulated to all members of the Inclusive Framework following the release
of Guidance on the appropriate use of information contained in Country-by-Country reports
(OECD, 2017a) on 6 September 2017, further to the approval of the Inclusive Framework.

° Primary law consists of the Act on Administrative Cooperation in the Field of Taxation (the
“Act”) (See Section 4 Articles 34 and 35 for Automatic exchange of information on the country-
by-country report). Amendments to the Act are in force as from 1 of January 2018 (Official
Gazette 130/2017). Secondary law consists of the Ordinance issued by the Ministry of Finance
(hereafter referred to as the “Ordinance”) on the Automatic Exchange of Information in the field of
taxation. The Ordinance transposes the provisions of the following European Directives into the
legal order of the Republic of Croatia: (1) Annex | and Annex Il of Council Directive
2014/107/EU of 9 December 2014 amending Directive 2011/16/EU as regards mandatory
Automatic Exchange of Information in the field of taxation (hereinafter: Directive 2014/107/EU)
and (2) Annex Il of Council Directive (EU) 2016/881 of 25 May 2016 amending Directive
2011/16/EU as regards mandatory Automatic Exchange of Information in the field of taxation
(SL L 146, 3. 6. 2016) (hereinafter: Council Directive (EU) 2016/881).

® The « summary of terms of reference » is provided to facilitate the reading of the report.
Reference should be made to the exact wording of the terms of reference published in February
2017 (OECD, 2017b).

" See Section 4 Articles 34 and 35 of the Act.

® It is noted that under amended Avrticle 35 paragraph 1 of the Act, the threshold calculation for
currency fluctuations for MNE groups whose Ultimate Parent Entity is located in a jurisdiction
other than Croatia will be applied in accordance with OECD guidance.

® See Article 35(2) of Section 4 of the Act and Article 123(1) of the Ordinance.
10 See Article 35(1) of Section 4 of the Act and Article 123(1) of the Ordinance.
1 See Article 114 of the Ordinance.

12 See www.oecd.org/tax/quidance-on-the-implementation-of-country-by-country-reporting-beps-
action-13.pdf (OECD, 2018).

13 See Article 123(2) of the Ordinance.
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14 See Articles 105 and 106 of the Ordinance.
15 See Articles 107 of the Ordinance.

18 Under amended Article 66(1.2) of Section 5 of the Act: a monetary fine in the amount of
HRK 2 000.00 to 200 000.00 (Croatian kunas) will be imposed for the misdemeanour on the legal
person who files inaccurate stipulated report, incomplete stipulated report or does not file the
stipulated report within the deadline to the Ministry of Finance, Tax Administration and under; and
under Article 66(1.4), a monetary fine in the amount of HRK 2 000.00 to 20 000.00 will be
imposed against the responsible person for the misdemeanours under paragraph 1.2.

Y 1t is noted that a few Qualifying Competent Authority agreements are not in effect with
jurisdictions of the Inclusive Framework that meet the confidentiality condition and have
legislation in place: this may be because the partner jurisdictions considered do not have the
Convention in effect for the first reporting period, or may not have listed the reviewed jurisdiction
in their notifications under Section 8 of the CbC MCAA.
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Curacao

Summary of key findings

1. Consistent with the agreed methodology this first annual peer review covers:
(i) the domestic legal and administrative framework, (ii) certain aspects of the exchange
of information framework as well as (iii) certain aspects of the confidentiality and
appropriate use of CbC reports. Curacao does not have a legal and administrative
framework in place to implement CbC Reporting. It is recommended that Curacao take
steps to finalise the domestic legal and administrative framework to impose and enforce
CbhC requirements as soon as possible, taking into account its particular domestic
legislative process and put in place an exchange of information framework as well as
measures to ensure appropriate use.

Part A: Domestic legal and administrative framework

2. Curacao does not have legislation in place for implementing the BEPS Action 13
minimum standard. Curacao indicates that its primary legislation relating to CbC
Reporting requirements is currently going through the legislative process and that the
secondary legislation will follow soon. At this time, Curacao estimates that the primary
legislation will come into effect in the first half of 2018. With the introduction of this
ChC legislation in 2018, the element of voluntary filing of Country-by-Country reports is
taken up in said legislation. Hence, the filing of Country-by-Country reports on a
voluntary basis by taxpayers will be available for fiscal years 2016 and 2017.! It is
recommended that Curacao take steps to finalise the domestic legal and administrative
framework? to impose and enforce CbC requirements as soon as possible, taking into
account its particular domestic legislative process.

Part B: Exchange of information framework

3. Curacao is a Party to the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011) which is in effect for 2016, and it is also a signatory to the CbC MCAA; it
has not provided its notifications under Section 8 of this agreement. As of 12 January
2018, Curacao does not yet have bilateral relationships activated under the CoC MCAA.
With respect to the terms of reference relating to the exchange of information framework
aspects under review for this first annual peer review® process, it is recommended that
Curacao take steps to have Qualifying Competent Authority agreements in effect with
jurisdictions of the Inclusive Framework that meet the confidentiality, consistency and
appropriate use conditions.

Part C: Appropriate use

4. In respect of the terms of reference under review,* Curacao has not yet provided
information on measures relating to appropriate use. It is recommended that Curacao take
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steps to ensure that the appropriate use condition is met ahead of the first exchanges of
information. It is however noted that Curacao will not be exchanging CbC reports in
2018.°

Part A: The domestic legal and administrative framework

5. Part A assesses the domestic legal and administrative framework of the reviewed
jurisdiction by reviewing the (a) parent entity filing obligation, (b) the scope and timing
of parent entity filing, (c) the limitation on local filing obligation, (d) the limitation on
local filing in case of surrogate filing and (e) the effective implementation.

6. Curacao does not yet have legislation in place to implement the BEPS Action 13
minimum standard.

(a) Parent entity filing obligation

Summary of terms of reference:® Introducing a ChC filing obligation which applies to
Ultimate Parent Entities of MNE Groups above a certain threshold of revenue, whereby
all required Constituent Entities of the MNE Group are included in the CbC report and
no entity is excluded from CbC Reporting other than permitted (paragraph 8 (a) of the
terms of reference).

(b) Scope and timing of parent entity filing

Summary of terms of reference: Providing that the filing of a CbC report by an Ultimate
Parent Entity commences for a specific fiscal year; includes all of, and only, the
information required; and occurs within a certain timeframe; and the rules and guidance
issued on other aspects of filing requirements are consistent with, and do not
circumvent, the minimum standard (paragraph 8 (b) of the terms of reference).

(c) Limitation on local filing obligation

Summary of terms of reference: If local filing requirements have been introduced, that
such requirements may apply only to Constituent Entities which are tax residents in
the reviewed jurisdiction, whereby the content of the CbC report does not contain
more than that required from an Ultimate Parent Entity, whereby the reviewed
jurisdiction meets the confidentiality, consistency and appropriate use requirements,
whereby local filing may only be required under certain conditions and whereby one
Constituent Entity of an MNE Group in the reviewed jurisdiction is allowed to file the
CbC report, satisfying the filing requirement of all other Constituent Entities in the
reviewed jurisdiction (paragraph 8 (c) of the terms of reference).

(d) Limitation on local filing in case of surrogate filing

Summary of terms of reference: If local filing requirements have been introduced, that
local filing will not be required when there is surrogate filing in another jurisdiction when
certain conditions are met (paragraph 8 (d) of the terms of reference).
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(e) Effective implementation

Summary of terms of reference: Providing for enforcement provisions and monitoring
relating to CbC Reporting’s effective implementation including having mechanisms to
enforce compliance by Ultimate Parent Entities and Surrogate Parent Entities, applying
these mechanisms effectively, and determining the number of Ultimate Parent Entities
and Surrogate Parent Entities which have filed, and the number of Constituent Entities
which have filed in case of local filing (paragraph 8 (e) of the terms of reference).

7. Curacao does not yet have a legal and administrative framework in place to
implement CbC Reporting and it intends to implement CbC Reporting requirements for
the 2017 fiscal year. Curacao indicates that its legislation will also make it possible for
tax payers to file a country by country report for the tax year 2016 on a voluntary basis.

8. Curacao indicates that its primary legislation is going through the legislative
process and that secondary legislation will follow soon. It is expected that the primary
legislation will be in force in the first half of 2018. With the introduction of this CbC
legislation in 2018, the element of voluntary filing of Country-by-Country reports is taken
up in said legislation. Hence, the filing of Country-by-Country reports on a voluntary
basis by taxpayers will be available for fiscal years 2016 and 2017.

9. It is recommended that Curacao finalise its domestic legal and administrative
framework in relation to CbC requirements as soon as possible, taking into account its
particular domestic legislative process.

Conclusion

10. In respect of paragraph 8 of the terms of reference (OECD, 2017), Curacao has
not yet implemented a domestic legal and administrative framework to impose and
enforce CbC Reporting requirements on MNE Groups whose Ultimate Parent Entity is
resident for tax purposes in Curacao. It is recommended that Curacao take steps to
finalise the domestic legal and administrative framework to impose and enforce ChC
requirements as soon as possible, taking into account its particular domestic legislative
process.

Part B: The exchange of information framework

11. Part B assesses the exchange of information framework of the reviewed
jurisdiction. For this first annual peer review process, this includes reviewing certain
aspects of the exchange of information network as specified in paragraph 9 (a) of the
terms of reference (OECD, 2017).

Summary of terms of reference: within the context of the exchange of information
agreements in effect of the reviewed jurisdiction, having QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites (paragraph 9 (a) of the terms of reference).

12. Curacao has sufficient legal basis that permits the automatic exchange of CbC
reports. It is a Party to the Multilateral Convention on Mutual Administrative Assistance
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in Tax Matters: Amended by the 2010 Protocol (OECD/Council of Europe, 2011)" (in
force on 1 September 2013 and in effect for 2016).

13. Curacao signed the CbC MCAA on 30 June 2016 but it has not yet submitted its
notifications under Section 8 of the CbC MCAA. As of 12 January 2018, Curacao does
not yet have bilateral relationships activated under the CbC MCAA. It is recommended
that Curacao take steps to have Qualifying Competent Authority agreements in effect
with jurisdictions of the Inclusive Framework that meet the confidentiality, consistency
and appropriate use conditions.

Conclusion

14. In respect of the terms of reference, it is recommended that Curacao take steps to
have Qualifying Competent Authority agreements in effect with jurisdictions of the
Inclusive Framework that meet the confidentiality, consistency and appropriate use
conditions. It is however noted that Curacao will not be exchanging CbC reports in 2018.2

Part C: Appropriate use

15. Part C assesses the compliance of the reviewed jurisdiction with the appropriate
use condition. For this first annual peer review process, this includes reviewing certain
aspects of appropriate use.

Summary of terms of reference: (a) having in place mechanisms (such as legal or
administrative measures) to ensure CbC reports which are received through exchange of
information or by way of local filing are only used to assess high-level transfer pricing
risks and other BEPS-related risks, and, where appropriate, for economic and statistical
analysis; and cannot be used as a substitute for a detailed transfer pricing analysis of
individual transactions and prices based on a full functional analysis and a full
comparability analysis; and are not used on their own as conclusive evidence that transfer
prices are or are not appropriate; and are not used to make adjustments of income of any
taxpayer on the basis of an allocation formula (paragraphs 12 (a) of the terms of
reference).

16. Curacao has not yet provided information on measures relating to appropriate use.
It is recommended that Curacao take steps to ensure that the appropriate use condition is
met ahead of the first exchanges of information. It is however noted that Curacao will not
be exchanging CbC reports in 2018.°

Conclusion
17. In respect of paragraph 12 (a), it is recommended that Curacao take steps to
ensure that the appropriate use condition is met ahead of the first exchanges of
information.
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Summary of recommendations on the implementation of Country-by-Country
Reporting

Aspect of the implementation that should be ) .
Recommendation for improvement

improved
Part A Domestic legal and administrative It is recommended that Curagao finalise its domestic legal and administrative framework to
framework impose and enforce ChC requirements as soon as possible, taking into account its
particular domestic legislative process.
Part B Exchange of information Itis recommended that Curagao take steps to have Qualifying Competent Authority
framework agreements in effect with jurisdictions of the Inclusive Framework that meet the
confidentiality, consistency and appropriate use conditions.
Part C Appropriate use Itis recommended that Curacao take steps to ensure that the appropriate use condition is

met ahead of the first exchanges of information.

Notes

! Curacao indicates that with the passing of the CbC legislation in 2018, voluntary filing will be
available for taxpayers for both fiscal years 2016 and 2017.

Z paragraph 8 of the terms of reference (OECD, 2017).

3 Paragraph 9 (a) of the terms of reference (OECD, 2017).

4 Paragraph 12 (a) of the terms of reference (OECD, 2017).

° Except for the CbC reports filed in Curacao under the voluntary parent surrogate mechanism.

® The « summary of terms of reference » is provided to facilitate the reading of the report.
Reference should be made to the exact wording of the terms of reference published in February
2017 (OECD, 2017).

" Curacao is party to the Convention on Mutual Administrative Assistance in Tax Matters, as
amended by the 2010 Protocol by way of the Netherland’s territorial extension, as a former
constituent of the ‘“Netherlands Antilles”, to which the original Convention applied as from
1 February 1997.

8 Except for the CbC reports filed in Curacao under the voluntary parent surrogate mechanism.

° Except for the CbC reports filed in Curacao under the voluntary parent surrogate mechanism.
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Czech Republic

Summary of key findings

1.

Consistent with the agreed methodology, this first annual peer review covers:

(i) the domestic legal and administrative framework, (ii) certain aspects of the exchange
of information framework as well as (iii) certain aspects of the confidentiality and
appropriate use of CbC reports. The Czech Republic’s implementation of the Action 13
minimum standard meets all applicable terms of reference, except that it raises one
interpretational issue and one substantive issue in relation to its domestic legal and
administrative framework. It is also recommended that the Czech Republic take steps to
ensure that the appropriate use condition is met ahead of the first exchanges of CbhC
reports. The report, therefore, contains three recommendations to address these issues.

Part A: Domestic legal and administrative framework

2. The Czech Republic has rules (primary and secondary laws) that impose and
enforce CbC requirements on the Ultimate Parent Entity of an MNE Group that is
resident for tax purposes in the Czech Republic. The first filing obligation for a CbC
report in Czech Republic commences in respect of fiscal years beginning on 1 January
2016 or later. The Czech Republic meets all the terms of reference relating to the
domestic legal and administrative framework," with the exception of:

o the annual consolidated revenue threshold calculation rule? which may deviate
from the guidance issued by the OECD. Although such deviation may be
unintended, a technical reading of the provision could lead to local filing
requirements inconsistent with the Action 13 minimum standard, and

e the local filing mechanism which may be triggered in circumstances that are
wider than those set out in the minimum standard.?

Part B: Exchange of information framework

3. The Czech Republic is a signatory to the Multilateral Convention on Mutual
Administrative Assistance in Tax Matters: Amended by the 2010 Protocol
(OECD/Council of Europe, 2011) which is in effect for 2016 and is also a signatory to the
ChC MCAA, it has submitted a full set of notifications under Section 8 of this agreement.
The Czech Republic intends to have the CbhC MCAA in effect with all other Competent
Authorities that provide notifications under Section 8(1)(e) of the same agreement. The
Czech Republic has also signed a bilateral Competent Authority Agreement (CAA) with
the United States. As of 12 January 2018, the Czech Republic has 55 bilateral
relationships activated under the CbC MCAA or exchanges under the EU Council
Directive (2016/881/EU) and under the bilateral CAA. The Czech Republic has taken
steps to have Qualifying Competent Authority agreements in effect with jurisdictions of
the Inclusive Framework that meet the confidentiality, consistency and appropriate use
conditions (including legislation in place for fiscal year 2016). Against the backdrop of
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the still evolving exchange of information framework, at this point in time, the
Czech Republic meets the terms of reference relating to the exchange of information
framework aspects under review for this first annual peer review.*

Part C: Appropriate use

4. The Czech Republic does not yet have measures in place to ensure the appropriate
use of information® in the six areas identified in the OECD Guidance on the appropriate
use of information contained in Country-by-Country reports (OECD, 2017a). It is
recommended that the Czech Republic take steps to ensure that the appropriate use
condition is met ahead of the first exchanges of information.®

Part A: The domestic legal and administrative framework

5. Part A assesses the domestic legal and administrative framework of the reviewed
jurisdiction by reviewing the (a) parent entity filing obligation, (b) the scope and timing
of parent entity filing, (c) the limitation on local filing obligation, (d) the limitation on
local filing in case of surrogate filing and (e) the effective implementation.

6. The Czech Republic has primary and secondary laws (hereafter the “regulations”)
in place to implement the BEPS Action 13 minimum standard, establishing the necessary
requirements including the filing and reporting obligations.” Guidance has been
published.?

(a) Parent entity filing obligation

Summary of terms of reference:® Introducing a CbC filing obligation which applies to
Ultimate Parent Entities of MNE Groups above a certain threshold of revenue, whereby
all required Constituent Entities of the MNE Group are included in the CbC report and no
entity is excluded from CbhC Reporting other than permitted (paragraph 8 (a) of the terms
of reference).

7. The Czech Republic has introduced a domestic legal and administrative
framework which imposes a CbC filing obligation on Ultimate Parent Entities of MNE
Groups that are resident for tax purposes in the Czech Republic, above a certain threshold
of revenue, whereby all required Constituent Entities of the MNE Group are included in
the CbC report and no entity is excluded from CbC Reporting other than permitted by the
Action 13 report (OECD, 2015).%°

8. According to the Czech Republic’s regulations, the filing of a CbC report may be
requested from a Constituent Entity in the Czech Republic in certain circumstances (local
filing). The regulations provide for an annual consolidated revenue threshold of
EUR 750 million or an amount equivalent to EUR 750 million converted with an average
value of the exchange rates as published by the ECB for January 2015."* While this
provision would not create an issue for MNE Groups whose Ultimate Parent Entity is a
tax resident in the Czech Republic, it may however be incompatible with the guidance on
currency fluctuations for MNE Groups whose Ultimate Parent Entity is located in another
jurisdiction, if local filing requirements were applied in respect of a Constituent Entity
(which is tax resident in the Czech Republic) of an MNE Group which does not reach the
threshold as determined in the jurisdiction of the Ultimate Parent Entity of such Group.*?
It is thus recommended that the Czech Republic amend or otherwise clarify this rule so
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that it would apply in a manner consistent with the OECD guidance on currency
fluctuations in respect of an MNE Group whose Ultimate Parent Entity is located in a
jurisdiction other than the Czech Republic, when local filing requirements are applicable.

9. No other inconsistencies were identified with respect to the parent entity filing
obligation.

(b) Scope and timing of parent entity filing

Summary of terms of reference: Providing that the filing of a CbC report by an Ultimate
Parent Entity commences for a specific fiscal year; includes all of, and only, the
information required; and occurs within a certain timeframe; and the rules and guidance
issued on other aspects of filing requirements are consistent with, and do not circumvent,
the minimum standard (paragraph 8 (b) of the terms of reference).

10. The first filing obligation for a CbC report in the Czech Republic commences in
respect of reporting fiscal years beginning on or after 1 January 2016."* The CbC report
must be filed within 12 months after the end of the reporting fiscal year of the MNE
Group.*

11. The Czech Republic indicates that practical CbCR guidance has been published
on the website of the Czech Tax Administration and is in the process of being amended to
take into account the updated OECD guidance published (Guidance on the
implementation of Country-by-Country Reporting, OECD, 2018). This will be monitored.

12. No inconsistencies were identified with respect to the scope and timing of parent
entity filing.

(c) Limitation on local filing obligation

Summary of terms of reference: If local filing requirements have been introduced, that
such requirements may apply only to Constituent Entities which are tax residents in the
reviewed jurisdiction, whereby the content of the CbC report does not contain more than
that required from an Ultimate Parent Entity, whereby the reviewed jurisdiction meets the
confidentiality, consistency and appropriate use requirements, whereby local filing may
only be required under certain conditions and whereby one Constituent Entity of an MNE
Group in the reviewed jurisdiction is allowed to file the CbC report, satisfying the filing
requirement of all other Constituent Entities in the reviewed jurisdiction (paragraph 8 (c)
of the terms of reference).

13. The Czech Republic has introduced local filing requirements in respect of
reporting fiscal years beginning on or after 1 January 2017."

14. Under Section 13zl of the primary legislation, local filing requirements are such
that a Czech Constituent Entity other than the Ultimate Parent Entity will have to file a
CbC report for the Group if the “state of jurisdiction of the Ultimate Parent Entity of the
Group is not a state exchanging country-by-country reports for the reported fiscal year
(...)>.* Paragraph 8 (c) iv. b) of the terms of reference (OECD, 2017b) provides that a
jurisdiction may require local filing if "the jurisdiction in which the Ultimate Parent
Entity is resident for tax purposes has a current International Agreement to which the
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given jurisdiction is a Party but does not have a Qualifying Competent Authority
Agreement in effect to which this jurisdiction is a Party by the time for filing the
Country-by-Country Report”. This is narrower than the above condition in the
Czech Republic’s legislation. Under the Czech Republic's legislation, local filing may be
required in circumstances where there is no current international agreement between the
Czech Republic and the residence jurisdiction of the Ultimate Parent Entity, which is not
permitted under the terms of reference. It is recommended that the Czech Republic amend
its legislation or otherwise take steps to ensure that local filing is only required in the
circumstances contained in the terms of reference."

15. No other inconsistencies were identified with respect to the limitation on local
filing obligation.

(d) Limitation on local filing in case of surrogate filing

Summary of terms of reference: If local filing requirements have been introduced, that
local filing will not be required when there is surrogate filing in another jurisdiction when
certain conditions are met (paragraph 8 (d) of the terms of reference).

16. The Czech Republic’s local filing requirements will not apply if there is surrogate
filing in another jurisdiction by an MNE group."® No inconsistencies were identified with
respect to the limitation on local filing in case of surrogate filing.

(e) Effective implementation

Summary of terms of reference: Providing for enforcement provisions and monitoring
relating to CbC Reporting’s effective implementation including having mechanisms to
enforce compliance by Ultimate Parent Entities and Surrogate Parent Entities, applying
these mechanisms effectively, and determining the number of Ultimate Parent Entities
and Surrogate Parent Entities which have filed, and the number of Constituent Entities
which have filed in case of local filing (paragraph 8 (e) of the terms of reference).

17. The Czech Republic has legal mechanisms in place to enforce compliance with
the minimum standard: there are notification mechanisms in place that apply to the
Ultimate Parent Entity (UPE), the Surrogate Parent Entity or any other Constituent Entity
resident in the Czech Republic.’® There are also penalties in place in relation to CbC
Reporting obligations of the resident Constituent Entity: (i) penalties for failure to comply
with the obligation in kind and (ii) penalties for failure to comply with the obligation to
retain documents or request the UPE for assistance.?

18. There are no specific process to take appropriate measures in case the
Czech Republic is notified by another jurisdiction that it has reason to believe with
respect to a Reporting Entity that an error may have led to incorrect or incomplete
information reporting or that there is non-compliance of a Reporting Entity with respect
to its obligation to file a CbC report. As no exchange of CbC reports has yet occurred, no
recommendation is issued in this respect. No inconsistencies were identified with respect
to the effective implementation.
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Conclusion

19. In respect of paragraph 8 of the terms of reference (OECD, 2017b), the
Czech Republic has a domestic legal and administrative framework to impose and
enforce CbC requirements on the UPE of an MNE Group that is resident for tax purposes
in the Czech Republic. The Czech Republic meets all the terms of reference relating to
the domestic legal and administrative framework, with the exception of (i) the annual
consolidated group revenue threshold (paragraphs 8 (a) ii. of the terms of reference
(OECD, 2017b)) and (ii) the local filing conditions (paragraphs 8 (c) iv. b) of the terms of
reference (OECD, 2017b)).

Part B: The exchange of information framework

20. Part B assesses the exchange of information framework of the reviewed
jurisdiction. For this first annual peer review process, this includes reviewing certain
aspects of the exchange of information framework as specified in paragraph 9 (a) of the
terms of reference (OECD, 2017b).

Summary of terms of reference: within the context of the exchange of information
agreements in effect of the reviewed jurisdiction, having QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites (paragraph 9 (a) of the terms of reference).

21. The Czech Republic has sufficient legal basis to automatically exchange CbC
reports. It is a Party to (i) the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011) (signed on 26 October 2012, in force on 1 February 2014 and in effect in
2016) and (ii) multiple bilateral Double Tax Agreements which allow the Automatic
Exchange of Information in the field of taxation. The Czech Republic has also
implemented EU Council Directive 2016/881/EU amending Directive 2011/16/EU as
regards mandatory Automatic Exchange of Information in the field of taxation.

22. The Czech Republic signed the CbC MCAA on 27 January 2016 and has
submitted a full set of notifications under Section 8 of the same agreement on 5 October
2017. The Czech Republic intends to have the ChC MCAA in effect with all other
Competent Authorities that provide notifications under Section 8(1)(e) of the same
agreement. The Czech Republic has also signed a bilateral CAA with the United States.
As of 12 January 2018, the Czech Republic has 55 bilateral relationships activated under
the CbC MCAA® or exchanges under the EU Council Directive (2016/881/EU) and
under the bilateral CAA. The Czech Republic has taken steps to have Qualifying
Competent Authority agreements in effect with jurisdictions of the Inclusive Framework
that meet the confidentiality, consistency and appropriate use conditions (including
legislation in place for fiscal year 2016). Against the backdrop of the still evolving
exchange of information framework, at this point in time, the Czech Republic meets the
terms of reference relating to the exchange of information framework.

Conclusion

23. Against the backdrop of the still evolving exchange of information framework, at
this point in time, the Czech Republic meets the terms of reference regarding the
exchange of information framework.
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Part C: Appropriate use

24, Part C assesses the compliance of the reviewed jurisdiction with the appropriate
use condition. For this first annual peer review process, this includes reviewing certain
aspects of appropriate use.

Summary of terms of reference: (a) having in place mechanisms (such as legal or
administrative measures) to ensure CbC reports which are received through exchange of
information or by way of local filing are only used to assess high-level transfer pricing
risks and other BEPS-related risks, and, where appropriate, for economic and statistical
analysis; and cannot be used as a substitute for a detailed transfer pricing analysis of
individual transactions and prices based on a full functional analysis and a full
comparability analysis; and are not used on their own as conclusive evidence that transfer
prices are or are not appropriate; and are not used to make adjustments of income of any
taxpayer on the basis of an allocation formula (paragraphs 12 (a) of the terms of
reference).

25. In order to ensure that a CbhC report received through exchange of information or
local filing can be used only to assess high-level transfer pricing risks and other
BEPS-related risks, and, where appropriate, for economic and statistical analysis, and in
order to ensure that the information in a CbC report cannot be used as a substitute for a
detailed transfer pricing analysis of individual transactions and prices based on a full
functional analysis and a full comparability analysis; or is not used on its own as
conclusive evidence that transfer prices are or are not appropriate; or is not used to make
adjustments of income of any taxpayer on the basis of an allocation formula (including a
global formulary apportionment of income), the Czech Republic indicates that measures
are not yet in place to ensure the appropriate use of information in the six areas identified
in the OECD Guidance on the appropriate use of information contained in
Country-by-Country reports (OECD, 2017a). It had however provided details on the next
steps which are being planned to put appropriate measures in place. It is recommended
that the Czech Republic take steps to ensure that the appropriate use condition is met
ahead of the first exchanges of information. It is noted that the Czech Republic repeatedly
confirmed that the risk of inappropriate use of information is minimal even under existing
legal framework as no adjustment to the taxable income can be made without particular
evidence obtained in the course of further control activities and investigation.

Conclusion

26. In respect of paragraph 12 (a), it is recommended that the Czech Republic take
steps to ensure that the appropriate use condition is met ahead of the first exchanges of
information.
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Summary of recommendations on the implementation of Country-by-Country
Reporting

Aspect of the implementation that should be

Recommendation for improvement

improved

Part A Domestic legal and administrative It is recommended that the Czech Republic amend or otherwise clarify that the annual
framework - Parent entity filing consolidated group revenue threshold calculation rule applies without prejudice of the
obligation annual consolidated OECD guidance on currency fluctuations in respect of an MNE Group whose Ultimate
group revenue threshold Parent Entity is located in a jurisdiction other than the Czech Republic.

Part A Domestic legal and administrative It is recommended that the Czech Republic amend its legislation or otherwise take steps to
framework - Limitation on local ensure that local filing is only required in the circumstances contained in the terms of
filing reference.

Part B Exchange of information
framework

Part C Appropriate use It is recommended that the Czech Republic take steps to ensure that the appropriate use

condition is met ahead of the first exchanges of information.
Notes

! Paragraph 8 of the terms of reference (OECD, 2017b).

2 Paragraph 8 (a) ii. of the terms of reference (OECD, 2017b).

3 Paragraph 8 (c) iv. b) of the terms of reference (OECD, 2017b).
4 Paragraph 9 (a) of the terms of reference (OECD, 2017b).

° Paragraph 12 (a) of the terms of reference (OECD, 2017b).

® It is noted that the Czech Republic repeatedly confirmed that the risk of inappropriate use of
information is minimal even under existing legal framework as no adjustment to the taxable
income can be made without particular evidence obtained in the course of further control activities
and investigation.

" The primary law with respect to Country-by-Country Reporting (CbCR) consists of
Act no. 164/2013 Sh. on international tax cooperation, as amended by Act No 305/2017 as of
16 August 2017 by inserting Division 5 “Automatic Exchange of Information Reported by
Multinational Enterprise Groups”. Division 5 consists of Sections 13za — 13zq (the “Act on
International Cooperation”). Secondary law (hereafter the “regulations”) consists of a ministerial
decree for a local version of Annex Il To Chapter V - Transfer Pricing Documentation — Country-
By-Country along with an explanatory statement. See: http://aplikace.mvcr.cz (accessed 11 April
2018).

8 The Czech Republic indicates that practical CbCR guidance (issued on website of the Czech tax
administration in the form of Q&A) has been updated based on the updated OECD guidance of the
implementation of CbCR issued in November 2017 which is currently being approved by the
director of General Finance directorate.

° The « summary of terms of reference » is provided to facilitate the reading of the report.
Reference should be made to the exact wording of the terms of reference published in February
2017 (OECD, 2017b).

10566 Sections 13za — 13zq of the Act on International Cooperation.
11 See Section 13zd (2) of the Act on International Cooperation.

12 See question 1V. 1. “Impact of currency fluctuations on the agreed EUR 750 million threshold of
the  “Guidance on the Implementation ~ of  Country-by-Country  Reporting”:
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www.oecd.org/tax/quidance-on-the-implementation-of-country-by-country-reporting-beps-action-
13.pdf (OECD, 2018).

13 See Article 11 paragraph 1 of the amendment Act No. 305/2017 Caoll.

4 See Section 13zm (1) of the Act on International Cooperation.
>See Article 1l paragraph 2(b) of the amendment Act No. 305/2017 Coll.
16 See Section 13zl (2) (a.2) of the Act on International Cooperation.

" The Czech Republic indicates that relevant amendment in accordance with the terms of
reference has already been drafted into the relevant Act no. 164/2013 Coll. which is currently
being approved on governmental level.

18 See Section 13zl (3) of the Act on International Cooperation.
19 See Section 13zn of the Act on International Cooperation.

2 Under Sections 13zp (2) — (4) of the Act on International Cooperation: the disciplinary fine
imposed is up to CZK 1 500 000 (Czech Koruna) for a UPE or a Surrogate Parent Entity and up to
CZK 600 000 for any other Constituent Entity.

2L It is noted that a few Qualifying Competent Authority agreements are not in effect with
jurisdictions of the Inclusive Framework that meet the confidentiality condition and have
legislation in place: this may be because the partner jurisdictions considered do not have the
Convention in effect for the first reporting period, or may not have listed the reviewed jurisdiction
in their notifications under Section 8 of the ChC MCAA.
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Democratic Republic of the Congo

Summary of key findings

1. Consistent with the agreed methodology this first annual peer review covers:
(i) the domestic legal and administrative framework, (ii) certain aspects of the exchange
of information framework as well as (iii) certain aspects of the confidentiality and
appropriate use of CbC reports. The Democratic Republic of the Congo does not have a
legal and administrative framework in place to implement CbC Reporting. CbC
requirements may first apply for taxable years commencing on or after 1 January 2018 if
they are included in the Finance Bill for 2018. It is recommended that the
Democratic Republic of the Congo implement a domestic legal and administrative
framework in relation to CbC requirements as soon as possible (taking into account its
particular domestic legislative process) and put in place an exchange of information
framework as well as measures to ensure appropriate use.

Part A: Domestic legal and administrative framework

2. The Democratic Republic of the Congo indicates that draft legislation is for the
time being subject to internal review. It is expected to be presented during the
examination of the Finance Bill for 2018. To date, no headquarters of MNE Groups have
been identified in the DRC. Most MNE Groups present operate through subsidiaries or
representative offices. The administration’s management services are currently working
with the Democratic Republic of the Congo’s delegate to the Inclusive Framework in
regard of the identification of the subsidiaries of certain groups present in the Democratic
Republic of the Congo. The Democratic Republic of the Congo indicates that CbC
requirements may apply for taxable years commencing on or after 1 January 2018, if they
are included in the Finance Bill for 2018. It is recommended that the Democratic
Republic of the Congo implement a domestic legal and administrative framework in
relation to CbC requirements as soon as possible, taking into account its particular
domestic legislative process.

Part B: Exchange of information framework

3. The Democratic Republic of the Congo is not a signatory of the Multilateral
Convention on Mutual Administrative Assistance in Tax Matters: Amended by the 2010
Protocol (OECD/Council of Europe, 2011), and is also not a signatory to the
CbhC MCAA. As of 12 January 2018, the Democratic Republic of the Congo does not
have bilateral relationships activated under the CbC MCAA. In respect of the terms of
reference under review,? it is recommended that the Democratic Republic of the Congo
take steps to put in place an exchange of information framework that allows Automatic
Exchange of Information and have QCAAs in effect with jurisdictions of the Inclusive
Framework which meet the confidentiality, consistency and appropriate use prerequisites.
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Part C: Appropriate use

4. In respect of the terms of reference under review,® the Democratic Republic of
the Congo does not yet have measures in place relating to appropriate use. It is
recommended that the Democratic Republic of the Congo take steps to ensure that the
appropriate use condition is met ahead of the first exchanges of information. It is however
noted that the Democratic Republic of the Congo will not be exchanging CbC reports in
2018.

Part A: The domestic legal and administrative framework

5. Part A assesses the domestic legal and administrative framework of the reviewed
jurisdiction by reviewing the (a) parent entity filing obligation, (b) the scope and timing
of parent entity filing, (c) the limitation on local filing obligation, (d) the limitation on
local filing in case of surrogate filing and (e) the effective implementation.

6. The Democratic Republic of the Congo does not have legislation in place to
implement the BEPS Action 13 minimum standard.

(a) Parent entity filing obligation

Summary of terms of reference:* Introducing a CbC filing obligation which applies to
Ultimate Parent Entities of MNE Groups above a certain threshold of revenue, whereby
all required Constituent Entities of the MNE Group are included in the CbC report and no
entity is excluded from CbC Reporting other than permitted (paragraph 8 (a) of the terms
of reference).

(b) Scope and timing of parent entity filing

Summary of terms of reference: Providing that the filing of a CbC report by an Ultimate
Parent Entity commences for a specific fiscal year; includes all of, and only, the
information required; and occurs within a certain timeframe; and the rules and guidance
issued on other aspects of filing requirements are consistent with, and do not circumvent,
the minimum standard (paragraph 8 (b) of the terms of reference).

(c) Limitation on local filing obligation

Summary of terms of reference: If local filing requirements have been introduced, that
such requirements may apply only to Constituent Entities which are tax residents in the
reviewed jurisdiction, whereby the content of the CbC report does not contain more than
that required from an Ultimate Parent Entity, whereby the reviewed jurisdiction meets the
confidentiality, consistency and appropriate use requirements, whereby local filing may
only be required under certain conditions and whereby one Constituent Entity of an
MNE Group in the reviewed jurisdiction is allowed to file the CbC report, satisfying the
filing requirement of all other Constituent Entities in the reviewed jurisdiction (paragraph
8 (c) of the terms of reference).
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(d) Limitation on local filing in case of surrogate filing

Summary of terms of reference: If local filing requirements have been introduced, that
local filing will not be required when there is surrogate filing in another jurisdiction when
certain conditions are met (paragraph 8 (d) of the terms of reference).

(e) Effective implementation

Summary of terms of reference: Providing for enforcement provisions and monitoring
relating to CbC Reporting’s effective implementation including having mechanisms to
enforce compliance by Ultimate Parent Entities and Surrogate Parent Entities, applying
these mechanisms effectively, and determining the number of Ultimate Parent Entities
and Surrogate Parent Entities which have filed, and the number of Constituent Entities
which have filed in case of local filing (paragraph 8 (e) of the terms of reference).

7. The Democratic Republic of the Congo indicates that draft legislation is for the
time being subject to internal review. It is expected to be presented during the
examination of the Finance Bill for 2018. To date, no headquarters of MNE Groups have
been identified in the DRC. Most MNE Groups present operate through subsidiaries or
representative offices. The administration’s management services are currently working
with the Democratic Republic of the Congo’s delegate to the Inclusive Framework in
regard of the identification of the subsidiaries of certain groups present in the Democratic
Republic of the Congo. The Democratic Republic of the Congo indicates that
ChC requirements may apply for taxable years commencing on or after 1 January 2018, if
they are included in the Finance Bill for 2018.

8. It is recommended that the Democratic Republic of the Congo implement a
domestic legal and administrative framework in relation to CbC requirements as soon as
possible, taking into account its particular domestic legislative process.

Conclusion

9. In respect of paragraph 8 of the terms of reference (OECD, 2017), the Democratic
Republic of the Congo does not have a domestic legal and administrative framework to
impose and enforce CbC requirements on the Ultimate Parent Entity of an MNE Group
that is resident for tax purposes in the Democratic Republic of the Congo. It is
recommended that that the Democratic Republic of the Congo implement a domestic
legal and administrative framework in relation to CbC requirements as soon as possible,
taking into account its particular domestic legislative process.

Part B: The exchange of information framework
10. Part B assesses the exchange of information framework of the reviewed
jurisdiction. For this first annual peer review process, this includes reviewing certain

aspects of the exchange of information network as specified in paragraph 9 (a) of the
terms of reference (OECD, 2017).
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Summary of terms of reference: within the context of the exchange of information
agreements in effect of the reviewed jurisdiction, having QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites (paragraph 9 (a) of the terms of reference).

11. The Democratic Republic of the Congo is not a Party to the Multilateral
Convention on Mutual Administrative Assistance in Tax Matters: Amended by the 2010
Protocol (OECD/Council of Europe, 2011) (“the Convention™) and is also not a signatory
to the CbC MCAA. The Democratic Republic of the Congo does not report any Double
Tax Agreements or Tax Information Exchange Agreements that allow Automatic
Exchange of Information.

12. As of 12 January 2018, the Democratic Republic of the Congo does not have
bilateral relationships activated under the CbC MCAA. It is recommended that the
Democratic Republic of the Congo take steps to put in place an exchange of information
framework that allows Automatic Exchange of Information and have QCAAs in effect
with jurisdictions of the Inclusive Framework which meet the confidentiality, consistency
and appropriate use prerequisites. It is however noted that the Democratic Republic of the
Congo will not be exchanging CbC reports in 2018.

Conclusion

13. In respect of the terms of reference under review, it is recommended that the
Democratic Republic of the Congo take steps to put in place an exchange of information
framework that allows Automatic Exchange of Information and have QCAAs in effect
with jurisdictions of the Inclusive Framework which meet the confidentiality, consistency
and appropriate use prerequisites. It is however noted that the Democratic Republic of the
Congo will not be exchanging CbC reports in 2018.

Part C: Appropriate use
14. Part C assesses the compliance of the reviewed jurisdiction with the appropriate

use condition. For this first annual peer review process, this includes reviewing certain
aspects of appropriate use.

Summary of terms of reference: (a) having in place mechanisms (such as legal or
administrative measures) to ensure CbC reports which are received through exchange of
information or by way of local filing are only used to assess high-level transfer pricing
risks and other BEPS-related risks, and, where appropriate, for economic and statistical
analysis; and cannot be used as a substitute for a detailed transfer pricing analysis of
individual transactions and prices based on a full functional analysis and a full
comparability analysis; and are not used on their own as conclusive evidence that transfer
prices are or are not appropriate; and are not used to make adjustments of income of any
taxpayer on the basis of an allocation formula (paragraphs 12 (a) of the terms of
reference).

15. The Democratic Republic of the Congo does not yet have measures in place
relating to appropriate use. It is recommended that the Democratic Republic of the Congo
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take steps to ensure that the appropriate use condition is met ahead of the first exchanges
of information. It is however noted that the Democratic Republic of the Congo will not be
exchanging CbC reports in 2018.

Conclusion

16. It is recommended that the Democratic Republic of the Congo take steps to ensure
that the appropriate use condition is met ahead of the first exchanges of information. It is
however noted that the Democratic Republic of the Congo will not be exchanging
ChC reports in 2018.
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Summary of recommendations on the implementation of Country-by-Country
Reporting

Aspect of the implementation that should be ) .
Recommendation for improvement

improved
Part A Domestic legal and administrative It is recommended that the Democratic Republic of the Congo implement a domestic legal
framework and administrative framework in relation to CbC requirements as soon as possible, taking
into account its particular domestic legislative process.
Part B Exchange of information Itis recommended that the Democratic Republic of the Congo take steps to put in place an
framework exchange of information framework that allows Automatic Exchange of Information and

have QCAAs in effect with jurisdictions of the Inclusive Framework which meet the
confidentiality, consistency and appropriate use prerequisites.

Part C Appropriate use It is recommended that the Democratic Republic of the Congo take steps to ensure that the
appropriate use condition is met ahead of the first exchanges of CbC reports.

Notes

! Paragraph 8 of the terms of reference (OECD, 2017).
2 Paragraph 9 (a) of the terms of reference (OECD, 2017).
3 Paragraph 12 (a) of the terms of reference (OECD, 2017).

* The « summary of terms of reference » is provided to facilitate the reading of the report.
Reference should be made to the exact wording of the terms of reference published in February
2017 (OECD, 2017).
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Denmark

Summary of key findings

1. Consistent with the agreed methodology this first annual peer review covers:
(i) the domestic legal and administrative framework, (ii) certain aspects of the exchange
of information framework as well as (iii) certain aspects of the confidentiality and
appropriate use of CbC reports. Denmark’s implementation of the Action 13 minimum
standard meets all applicable terms of reference. The report, therefore, does not contain
any recommendation.

Part A: Domestic legal and administrative framework

2. Denmark has rules (primary and secondary law, as well as guidance) that impose
and enforce CbC Reporting requirements on the Ultimate Parent Entity (UPE) of a
multinational enterprise group (“MNE” Group) that is resident for tax purposes in
Denmark. The first filing obligation for a CbC report in Denmark commences in respect
of income years beginning on 1 January 2016 or later. Denmark meets all the terms of
reference relating to the domestic legal and administrative framework.*

Part B: Exchange of information framework

3. Denmark is a signatory to the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011) which is in effect for 2016, and it is also a signatory to the CbC MCAA; it
has provided its notifications under Section 8 of this agreement and intends to have the
ChC MCAA in effect with a large number of other signatories of this agreement which
provide notifications under the same agreement. Denmark has also signed a bilateral
Competent Authority Agreement (CAA) with the United States. As of 12 January 2018,
Denmark has 55 bilateral relationships activated under the CbC MCAA or exchanges
under the EU Council Directive (2016/881/EU) and under the bilateral CAA. Denmark
has taken steps to have Qualifying Competent Authority agreements in effect with
jurisdictions of the Inclusive Framework that meet the confidentiality, consistency and
appropriate use conditions (including legislation in place for fiscal year 2016). Against
the backdrop of the still evolving exchange of information framework, at this point in
time, Denmark meets the terms of reference relating to the exchange of information
framework aspects under review for this first annual peer review.?

Part C: Appropriate use

4, Denmark indicates that measures are in place to ensure the appropriate use of
information in all six areas identified in the OECD Guidance on the appropriate use of
information contained in Country-by-Country reports (OECD, 2017a). It has provided
details in relation to these measures, enabling it to answer “yes” to the additional
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questions on appropriate use.® Denmark meets the terms of reference relating to the
appropriate use aspects under review for this first annual peer review.*

Part A: The domestic legal and administrative framework

5. Part A assesses the domestic legal and administrative framework of the reviewed
jurisdiction by reviewing the (a) parent entity filing obligation, (b) the scope and timing
of parent entity filing, (c) the limitation on local filing obligation, (d) the limitation on
local filing in case of surrogate filing and (e) the effective implementation.

6. Denmark has primary law and secondary law in place to implement the BEPS
Action 13 minimum standard, establishing the necessary requirements, including the
filing and reporting obligations.® Guidance has also been published.®

(a) Parent entity filing obligation

Summary of terms of reference:’” Introducing a CbC filing obligation which applies to
Ultimate Parent Entities of MNE Groups above a certain threshold of revenue, whereby
all required Constituent Entities of the MNE Group are included in the CbC report and no
entity is excluded from CbC Reporting other than permitted (paragraph 8 (a) of the terms
of reference).

7. Denmark has introduced a domestic legal and administrative framework which
imposes a CbC filing obligation on UPEs of MNE Groups above a certain threshold of
revenue, whereby all required Constituent Entities of the MNE Group are included in the
CbC report and no entity is excluded from CbC Reporting other than permitted by the
Action 13 report (OECD, 2015).

8. No inconsistencies were identified with respect to Denmark’s domestic legal
framework in relation with the parent entity filing obligation.

(b) Scope and timing of parent entity filing

Summary of terms of reference: Providing that the filing of a CbC report by an Ultimate
Parent Entity commences for a specific fiscal year; includes all of, and only, the
information required; and occurs within a certain timeframe; and the rules and guidance
issued on other aspects of filing requirements are consistent with, and do not circumvent,
the minimum standard (paragraph 8 (b) of the terms of reference).

9. The first filing obligation for a CbhC report in Denmark commences in respect of
income years beginning on 1 January 2016 or later.®2 The CbC report must be filed within
12 months of the last day of the income year® of the MNE Group.

10. No inconsistencies were identified with respect to the scope and timing of parent
entity filing.
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(c) Limitation on local filing obligation

Summary of terms of reference: If local filing requirements have been introduced, that
such requirements may apply only to Constituent Entities which are tax residents in the
reviewed jurisdiction, whereby the content of the CbC report does not contain more than
that required from an Ultimate Parent Entity, whereby the reviewed jurisdiction meets the
confidentiality, consistency and appropriate use requirements, whereby local filing may
only be required under certain conditions and whereby one Constituent Entity of an
MNE Group in the reviewed jurisdiction is allowed to file the CbC report, satisfying the
filing requirement of all other Constituent Entities in the reviewed jurisdiction (paragraph
8 (c) of the terms of reference).

11. Denmark has introduced local filing requirements in respect of income years
beginning on 1 January 2017 or thereafter.

12. No inconsistencies were identified with respect to the limitation on local filing
obligation.*

(d) Limitation on local filing in case of surrogate filing

Summary of terms of reference: If local filing requirements have been introduced, that
local filing will not be required when there is surrogate filing in another jurisdiction when
certain conditions are met (paragraph 8 (d) of the terms of reference).

13. Denmark’s local filing requirements will not apply if there is surrogate filing in
another jurisdiction by an MNE group.™ No inconsistencies were identified with respect
to the limitation on local filing in case of surrogate filing.

(e) Effective implementation

Summary of terms of reference: If local filing requirements have been introduced, that
such requirements may apply only to Constituent Entities which are tax residents in the
reviewed jurisdiction, whereby the content of the CbC report does not contain more than
that required from an Ultimate Parent Entity, whereby the reviewed jurisdiction meets the
confidentiality, consistency and appropriate use requirements, whereby local filing may
only be required under certain conditions and whereby one Constituent Entity of an
MNE Group in the reviewed jurisdiction is allowed to file the CbC report, satisfying the
filing requirement of all other Constituent Entities in the reviewed jurisdiction (paragraph
8 (c) of the terms of reference).

14. Denmark has legal mechanisms in place to enforce compliance with the minimum
standard: there are notification mechanisms in place that apply to the Ultimate Parent
Entity, the Surrogate Parent Entity or any other group company resident in Denmark."?
There are also penalties in relation to the filing of a CbC report which includes a penalty
for intentional or grossly negligent failure to file.*

15. There are no specific processes in place that would allow to take appropriate
measures in case Denmark is notified by another jurisdiction that such other jurisdiction
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has reason to believe that an error may have led to incorrect or incomplete information
reporting by a Reporting Entity or that there is non-compliance of a Reporting Entity with
respect to its obligation to file a CbC report. As no exchange of ChC reports has yet
occurred, no recommendation is made but this aspect will be further monitored.

Conclusion

16. In respect of paragraph 8 of the terms of reference (OECD, 2017b), Denmark has
a domestic legal and administrative framework to impose and enforce ChC requirements
on the UPE of an MNE Group that is resident for tax purposes in Denmark. Denmark
meets all the terms of reference relating to the domestic legal and administrative
framework.

Part B: The exchange of information framework

17. Part B assesses the exchange of information framework of the reviewed
jurisdiction. For this first annual peer review process, this includes reviewing certain
aspects of the exchange of information framework as specified in paragraph 9 (a) of the
terms of reference (OECD, 2017b).

Summary of terms of reference: within the context of the exchange of information
agreements in effect of the reviewed jurisdiction, having QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites (paragraph 9 (a) of the terms of reference).

18. Denmark has domestic legislation that permits the automatic exchange of
ChC reports.™ It is a Party to (i) the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011), (signed on 27 May 2010, in force on 1 June 2011 and in effect for 2016)
(i) multiple bilateral Double Tax Agreements and Tax Information and Exchange
Agreements'® and (iii) the Nordic Convention on Administrative Assistance,"” which
allow Automatic Exchange of Information in the field of taxation.

19. Denmark signed the CbC MCAA on 27 January 2016 and submitted a full set of
notifications under section 8 of the CbC MCAA on 10 March 2017. It intends to have the
CbC MCAA in effect with a large number of other signatories of this agreement which
provide notifications under Section 8(1)(e) of the same agreement. It is noted that
Denmark has signed a bilateral QCAA with the United States. As of 12 January 2018,
Denmark has 55 bilateral relationships activated under the ChC MCAA® or exchanges
under the EU Council Directive (2016/881/EU) and under the bilateral CAA. Denmark
has taken steps to have Qualifying Competent Authority agreements in effect with
jurisdictions of the Inclusive Framework that meet the confidentiality, consistency and
appropriate use conditions (including legislation in place for fiscal year 2016). Against
the backdrop of the still evolving exchange of information framework, at this point in
time, Denmark meets the terms of reference relating to the exchange of information
framework aspects under review for this first annual peer review.
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Conclusion

20. Against the backdrop of the still evolving exchange of information framework, at
this point in time, Denmark meets the terms of reference regarding the exchange of
information framework.

Part C: Appropriate use
21. Part C assesses the compliance of the reviewed jurisdiction with the appropriate

use condition. For this first annual peer review process, this includes reviewing certain
aspects of appropriate use.

Summary of terms of reference: having in place mechanisms to ensure that CbC reports
which are received through exchange of information or by way of local filing can be used
only to assess high level transfer pricing risks and other BEPS-related risks and for
economic and statistical analysis where appropriate; and cannot be used as a substitute for
a detailed transfer pricing analysis or on their own as conclusive evidence on the
appropriateness of transfer prices or to make adjustments of income of any taxpayer on
the basis of an allocation formula (paragraphs 12 (a) of the terms of reference).

22. In order to ensure that a ChC report received through exchange of information or
local filing can be used only to assess high-level transfer pricing risks and other
BEPS-related risks, and, where appropriate, for economic and statistical analysis, and in
order to ensure that the information in a CbC report cannot be used as a substitute for a
detailed transfer pricing analysis of individual transactions and prices based on a full
functional analysis and a full comparability analysis; or is not used on its own as
conclusive evidence that transfer prices are or are not appropriate; or is not used to make
adjustments of income of any taxpayer on the basis of an allocation formula (including a
global formulary apportionment of income), Denmark indicates that measures are in place
to ensure the appropriate use of information in all six areas identified in the OECD
Guidance on the appropriate use of information contained in Country-by-Country reports
(OECD, 2017a). It has provided details in relation to these measures, enabling it to
answer “yes” to the additional questions on appropriate use.

23. There are no concerns to be reported for Denmark in respect of the aspects of
appropriate use covered by this annual peer review process.
Conclusion

24, In respect of paragraph 12 (a) of the terms of reference (OECD, 2017b), there are
no concerns to be reported for Denmark. Denmark thus meets these terms of reference.
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Summary of recommendations on the implementation of Country-by-Country
Reporting

Aspect of the implementation that should be improved Recommendation for improvement
Part A Parent entity filing obligation
Part B Exchange of information
Part C Appropriate use
Notes

! Paragraph 8 of the terms of reference (OECD, 2017b).
2 Paragraph 9 (a) of the terms of reference (OECD, 2017h).

® These questions were circulated to all members of the Inclusive Framework following the release
of the Guidance on the appropriate use of information in CbC reports on 6 September 2017, further
to the approval of the Inclusive Framework.

4 Paragraph 12 (a) of the terms of reference (OECD, 2017b).

> Primary law consists of CbC Reporting introduced in Denmark by Law of 29 December 2015
no.1884 Section 1(2); See paragraphs 10 — 16 of Section 3B of the Danish Tax Control Act regarding
the obligation to provide CbC information: www.retsinformation.dk/forms/r0710.aspx?id=176725
(available in Danish text, accessed 20 April 2018). Secondary law consists of Danish statutory order on
country-by-country reporting no. 1133 published on 27 August 2016:
www.retsinformation.dk/Forms/R0710.aspx?id=182132 (available in Danish text, accessed 20 April
2018).

® Guidance is provided in SKAT’s Legal Guidance section C.D.11.13.2 on CbC Reporting for
multinational corporations www.skat.dk/display.aspx?0id=2232525&vid=214580 (available in
Danish text, accessed 20 April 2018).

" The « summary of terms of reference » is provided to facilitate the reading of the report.
Reference should be made to the exact wording of the terms of reference published in February
2017 (OECD, 2017b).

8 See Law of 29 December 2015 no. 1884, Section 6.
° See Section 3B (10) of the Danish Tax Control Act.
19 5ee Law of 29 December 2015 no. 1884, Section 6.

1 See Section 3B (11) and (12) of the Danish Tax Control Act. It is noted that where there are
more than one Constituent Entities resident in Denmark that are subject to local filing, it is
mandatory for the MNE group to assign the responsibility for filing to one of the Constituent
Entities under Danish legislation, whereas Article 2 of the Model Legislation in the
Action 13 Report (OECD, 2015) states that the MNE Group may designate one such Constituent
Entities to file the CbC report. However, this does not seem to create a substantive issue.

12 See Section 3B (13) of the Danish Tax Control Act.
13 See Section 3B (14) of the Danish Tax Control Act.

14 See Section 17 (3) and (4) of the Danish Tax Control Act. It is noted that the penalty amount
will be based on the economic consequences of the violation. Denmark indicates that it has
extended its existing transfer pricing documentation penalty regime to the requirements to file the
CbC Report. The Danish existing transfer pricing documentation penalty regime stipulates as a
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main rule, that a minimum fine should be paid equivalent to twice the saved costs by not having
completed the transfer pricing documentation or the transfer pricing documentation in full in first
place. The documentation cost is set at a basic amount of DKK 250 000 (Danish kroner) (twice a
basic amount of DKK 125 000 in saved costs). However, the explanatory notes to the legislation
implementing the CbC Reporting obligations do not contain any specific guidance as to the
quantum of the penalties in case of filing shortcomings as regards the CbC Report.

> In Section 3B (10) to (16) of the Danish Tax Control Act.

1% Denmark reports tax treaties with Andorra, Anguilla, Antigua & Barbuda, Argentina, Aruba,
Australia, Austria, Bahamas, Bahrain, Bangladesh, Barbados, Belarus, Belgium, Belize, Bermuda,
Botswana, Brazil, British Virgin Islands, Brunei Darussalam, Bulgaria, Canada, Cayman Islands,
Chile, China (People's Republic of), Cook Islands, Costa Rica, Croatia, Curacao, Cyprus,
Czech Republic, Dominica, Egypt, Estonia, Former Yugoslav Republic of Macedonia, Georgia,
Germany, Ghana, Gibraltar, Greece, Grenada, Guatemala, Guernsey, Hong Kong (China),
Hungary, India, Indonesia, Ireland, Isle Of Man , Israel, Italy, Jamaica, Japan, Jersey, Kenya,
Korea, Kuwait, Kyrgyzstan, Latvia, Liberia, Liechtenstein, Lithuania, Luxembourg,
Macao (China), Malaysia, Malta, Marshall Islands, Mauritius, Mexico, Monaco, Montenegro,
Montserrat, Morocco, Netherlands, New Zealand, Niue, Pakistan, Panama, Philippines, Poland,
Portugal, Qatar, Romania, Russia, Saint Kitts and Nevis, Saint Lucia,
Saint Vincent and the Grenadines, Samoa, San Marino, Serbia, Seychelles, Singapore,
Sint Maarten, Slovak Republic, Slovenia, South Africa, Sri Lanka, Switzerland, Chinese Taipei,
Tanzania, Thailand, Trinidad and Tobago, Tunisia, Turkey, Turks and Caicos Islands, Uganda,
Ukraine, United Arab Emirates, United Kingdom, United States, Uruguay, Vanuatu, VVenezuela,
Viet Nam and Zambia.

Note by Turkey

The information in this document with reference to “Cyprus” relates to the southern part of the
Island. There is no single authority representing both Turkish and Greek Cypriot people on the
Island. Turkey recognises the Turkish Republic of Northern Cyprus (TRNC). Until a lasting and
equitable solution is found within the context of the United Nations, Turkey shall preserve its
position concerning the “Cyprus issue”.

Note by all the European Union Member States of the OECD and the European Union

The Republic of Cyprus is recognised by all members of the United Nations with the exception of
Turkey. The information in this document relates to the area under the effective control of the
Government of the Republic of Cyprus.

7 The Nordic Convention includes Denmark, Faroe Islands, Iceland, Norway and Sweden.

8 1t is noted that a few Qualifying Competent Authority agreements are not in effect with
jurisdictions of the Inclusive Framework that meet the confidentiality condition and have
legislation in place: this may be because the partner jurisdictions considered do not have the
Convention in effect for the first reporting period, or may not have listed the reviewed jurisdiction
in their notifications under Section 8 of the CbC MCAA.
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Egypt

Summary of key findings

1. Consistent with the agreed methodology this first annual peer review covers:
(i) the domestic legal and administrative framework, (ii) certain aspects of the exchange
of information framework as well as (iii) certain aspects of the confidentiality and
appropriate use of CbC reports. Egypt does not yet have a full legal and administrative
framework in place to implement CbC Reporting. CbC requirements should first apply
for taxable years commencing on or after 1 January 2018. It is recommended that Egypt
finalise its domestic legal and administrative framework in relation to CbC requirements
as soon as possible, as well as an exchange of information framework and measures to
ensure appropriate use.

Part A: Domestic legal and administrative framework

2. Egypt indicates that it has updated its Transfer Pricing Guidelines in 2017 to take
into account the BEPS project’s recommendations and the Action 13 minimum standard.
These Guidelines have incorporated the three-tiered approach to Transfer Pricing
Documentation. These updated Guidelines should be released in March 2018, together
with a Ministerial decree. The CbC Reporting requirements will apply for taxable years
commencing on or after 1 January 2018. It is recommended that Egypt finalise its
domestic legal and administrative framework in relation to CbC Reporting requirements
as soon as possible, in particular in respect of the enforcement measures. *

Part B: Exchange of information framework

3. Egypt is not a signatory of the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011), and is also not a signatory to the CbC MCAA. As of 12 January 2018,
Egypt does not yet have bilateral relationships activated under the CbC MCAA. In
respect of the terms of reference under review,” it is recommended that Egypt take steps
to put in place an exchange of information framework that allows Automatic Exchange of
Information and have QCAAs in effect with jurisdictions of the Inclusive Framework
which meet the confidentiality, consistency and appropriate use prerequisites. It is
however noted that Egypt will not be exchanging CbC reports in 2018.

Part C: Appropriate use

4. In respect of the terms of reference under review,® Egypt does not yet have
measures in place relating to appropriate use. It is recommended that Egypt take steps to
ensure that the appropriate use condition is met ahead of the first exchanges of
information. It is however noted that Egypt will not be exchanging CbC reports in 2018.
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Part A: The domestic legal and administrative framework

5. Part A assesses the domestic legal and administrative framework of the reviewed
jurisdiction by reviewing the (a) parent entity filing obligation, (b) the scope and timing
of parent entity filing, (c) the limitation on local filing obligation, (d) the limitation on
local filing in case of surrogate filing and (e) the effective implementation.

6. Egypt does not yet have legislation in place to implement the BEPS Action 13
minimum standard.

(a) Parent entity filing obligation

Summary of terms of reference:* Introducing a CbhC filing obligation which
applies to Ultimate Parent Entities of MNE Groups above a certain threshold of
revenue, whereby all required Constituent Entities of the MNE Group are
included in the CbC report and no entity is excluded from CbC Reporting other
than permitted (paragraph 8 (a) of the terms of reference).

7. Egypt indicates that it has been updating its existing Transfer Pricing Guidelines
in 2017 to take into account the BEPS’ project’s recommendations and the Action 13
minimum standard.” These Guidelines have incorporated the three-tiered approach to
Transfer Pricing Documentation. As such, a requirement for CbC Reporting has been
introduced in Chapter 5 of the Guidelines. A Ministerial Decree should also be issued to
confirm and clarify the CbC Reporting requirements. The updated Guidelines should be
released in March 2018, together with this Ministerial decree.

8. Chapter 5 of the Transfer Pricing Guidelines state that the CbC report requires
jurisdiction-wide information regarding a “Group of Associated Enterprises’” global
allocation of income, taxes paid, and the location of key economic activity where the
Group of Associated Enterprises (GAE) operates. As part of this CbC report, the GAES
are also required to report their number of employees, stated capital, retained earnings
and tangible assets in each tax jurisdiction. The GAEs should also identify each entity
within the group is doing business in a particular tax jurisdiction, and provide an
indication of the business activities each entity engages in. It also requires a listing of all
Constituent Entities for which financial information is reported, as well as their main
business activities. A CbC report should be filed in the jurisdiction of tax residence of the
ultimate parent entity and will be shared between the relevant tax administrations through
Automatic Exchange of Information, pursuant to government-to-government mechanisms

9. Egyptian parented GAEs, i.e. Egyptian parent companies, will be required to file a
ChC report with the Egyptian Tax Administration. Egypt indicates that it is currently
considering the definition of an “Egyptian parented entity” for CbC purposes in the
Transfer Pricing Guidelines, as well as the definitions of a “Constituent Entity”, “Group”,
or an “MNE Group”. This will be monitored.

10. For Egyptian tax and transfer pricing purposes, a CbC report will be required for
an Egyptian parented GAEs if the GAE for which an Egyptian taxpayer is the parent
company achieved an annual consolidated group revenue of equal to or exceeding
EGP 3 billion.®
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(b) Scope and timing of parent entity filing

Summary of terms of reference: Providing that the filing of a CbC report by an
Ultimate Parent Entity commences for a specific fiscal year; includes all of, and
only, the information required; and occurs within a certain timeframe; and the rules
and guidance issued on other aspects of filing requirements are consistent with, and
do not circumvent, the minimum standard (paragraph 8 (b) of the terms of
reference).

11. The first filing obligation for a CbC report in Egypt commences in respect of
fiscal years starting on or after 1 January 2018.” The CbC report must be filed within
12 months after the end of the fiscal year to which the CbC report of the MNE Group
relates.? °

(c) Limitation on local filing obligation

Summary of terms of reference: If local filing requirements have been introduced,
that such requirements may apply only to Constituent Entities which are tax
residents in the reviewed jurisdiction, whereby the content of the CbhC report does
not contain more than that required from an Ultimate Parent Entity, whereby the
reviewed jurisdiction meets the confidentiality, consistency and appropriate use
requirements, whereby local filing may only be required under certain conditions
and whereby one Constituent Entity of an MNE Group in the reviewed jurisdiction
is allowed to file the CbC report, satisfying the filing requirement of all other
Constituent Entities in the reviewed jurisdiction (paragraph 8 (c) of the terms of
reference).

12. There are currently no legal or administrative rules providing for local filing
Egypt.

in

(d) Limitation on local filing in case of surrogate filing

Summary of terms of reference: If local filing requirements have been introduced,
that local filing will not be required when there is surrogate filing in another
jurisdiction when certain conditions are met (paragraph 8 (d) of the terms of
reference).

in

13. There are currently no legal or administrative rules providing for local filing
Egypt.

(e) Effective implementation

Summary of terms of reference: Providing for enforcement provisions and
monitoring relating to CbC Reporting’s effective implementation including having
mechanisms to enforce compliance by Ultimate Parent Entities and Surrogate Parent

COUNTRY-BY-COUNTRY REPORTING -COMPILATION OF PEER REVIEW REPORTS (PHASE 1) © OECD 2018



2. PEER REVIEW REPORTS - EGYPT | 223

Entities, applying these mechanisms effectively, and determining the number of
Ultimate Parent Entities and Surrogate Parent Entities which have filed, and the
number of Constituent Entities which have filed in case of local filing (paragraph 8
(e) of the terms of reference).

14. There are currently no specific enforcement measures in relation to the filing of a
ChC report. However, Egypt indicates that work is currently underway in view of
introducing a “Unified Tax Procedures Law” in which enforcement measures and
penalties relating to Transfer Pricing Documentation would be incorporated. It is
recommended that Egypt introduce enforcement measures as soon as possible.

Conclusion

15. In respect of paragraph 8 of the terms of reference (OECD, 2017a), Egypt does
not yet have a complete domestic legal and administrative framework to impose and
enforce CbC requirements on the Ultimate Parent Entity of an MNE Group that is
resident for tax purposes in Egypt. It is recommended that Egypt finalise its domestic
legal and administrative framework in relation to CbC requirements as soon as possible,
in particular in respect of the enforcement measures.

Part B: The exchange of information framework

16. Part B assesses the exchange of information framework of the reviewed
jurisdiction. For this first annual peer review process, this includes reviewing certain
aspects of the exchange of information network as specified in paragraph 9 (a) of the
terms of reference (OECD, 2017a).

Summary of terms of reference: within the context of the exchange of information
agreements in effect of the reviewed jurisdiction, having QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency
and appropriate use prerequisites (paragraph 9 (a) of the terms of reference).

17. Egypt is not a Party to the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011) (“the Convention”) and is also not a signatory to the ChC MCAA. Egypt
does not report any Double Tax Agreements or Tax Information Exchange Agreements
that allow Automatic Exchange of Information.

18.  As of 12 January 2018, Egypt does not yet have bilateral relationships activated
under the CbC MCAA. It is recommended that Egypt take steps to put in place an
exchange of information framework that allows Automatic Exchange of Information and
have QCAAs in effect with jurisdictions of the Inclusive Framework which meet the
confidentiality, consistency and appropriate use prerequisites. It is however noted that
Egypt will not be exchanging CbC reports in 2018.

Conclusion

19. In respect of the terms of reference under review, it is recommended that Egypt
take steps to put in place an exchange of information framework that allows Automatic
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Exchange of Information and have QCAAs in effect with jurisdictions of the Inclusive
Framework which meet the confidentiality, consistency and appropriate use prerequisites.
It is however noted that Egypt will not be exchanging ChC reports in 2018.

Part C: Appropriate use
20. Part C assesses the compliance of the reviewed jurisdiction with the appropriate

use condition. For this first annual peer review process, this includes reviewing certain
aspects of appropriate use.

Summary of terms of reference: (a) having in place mechanisms (such as legal or
administrative measures) to ensure CbC reports which are received through exchange of
information or by way of local filing are only used to assess high-level transfer pricing
risks and other BEPS-related risks, and, where appropriate, for economic and statistical
analysis; and cannot be used as a substitute for a detailed transfer pricing analysis of
individual transactions and prices based on a full functional analysis and a full
comparability analysis; and are not used on their own as conclusive evidence that transfer
prices are or are not appropriate; and are not used to make adjustments of income of any
taxpayer on the basis of an allocation formula (paragraphs 12 (a) of the terms of
reference).

21. Egypt has not yet provided information on measures relating to appropriate use.
Egypt however indicates that Chapter 5 of the Transfer Pricing Guidelines (section 5.8.)
that the CbC report will be primarily used by the Egyptian tax Administration for
performing high-level transfer pricing risk assessment, and evaluating other tax and
BEPS related risks, as relevant. As such, a ChC report does not provide comprehensive
evidence that transfer prices are or are not arm’s length, and the information contained in
there cannot be used as a substitute for the detailed transactional transfer pricing analysis
as required under the master file and local file. It is recommended that Egypt take steps to
ensure that the appropriate use condition is met ahead of the first exchanges of CbC
reports. It is however noted that Egypt will not be exchanging CbC reports in 2018.

Conclusion

22. It is recommended that Egypt take steps to ensure that the appropriate use
condition is met ahead of the first exchanges of CbC reports. It is however noted that
Egypt will not be exchanging CbC reports in 2018.
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Summary of recommendations on the implementation of Country-by-Country
Reporting

Aspect of the implementation that should be ) .
Recommendation for improvement

improved
Part A Domestic legal and administrative It is recommended that Egypt finalise its domestic legal and administrative framework in
framework relation to CbC requirements as soon as possible, in particular in respect of the
enforcement measures.
Part B Exchange of information It is recommended that Egypt take steps to put in place an exchange of information
framework framework that allows Automatic Exchange of Information and have QCAAs in effect with

jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites.

Part C Appropriate use It is recommended that Egypt take steps to ensure that the appropriate use condition is met
ahead of the first exchanges of CbC reports.

Notes

! Paragraph 8 of the terms of reference (OECD, 2017a).
2 Paragraph 9 (a) of the terms of reference (OECD, 2017a).
3 Paragraph 12 (a) of the terms of reference (OECD, 2017a).

* The « summary of terms of reference » is provided to facilitate the reading of the report.
Reference should be made to the exact wording of the terms of reference published in February
2017 (OECD, 2017a).

> Egypt also indicates that Transfer Pricing was first introduced in Egypt in the Income Tax Law
of 2005 through Article (30) and its executive regulations Articles (38),(39), and (40), which
basically stipulate that associated parties transacting with each other should deal at arm's length,
specifying the methods that should be used and the hierarchy in which they should be applied.
Later in 2010, the Egyptian Transfer Pricing (“TP”) Guidelines were issued, with the purpose of
providing a practical guide to the application of Article (30) of the Law. The 2010 Guidelines are
based on the OECD Guidelines (OECD, 2017b), and provide a description of the key TP
principles, methods, and local documentation requirements (including an Egyptian specific
four-step approach). In 2017, Egypt has been working on refining and updating the Egyptian TP
policy, and as part of this, the 2010 Transfer Pricing Guidelines have been updated. The Transfer
Pricing Guidelines will be a “living document” which will updated over time, when necessary.

6 Egypt confirms it would only exchange the CbC reports of Egyptian parented GAEs when the
parent company achieved an annual consolidated group revenue of equal to or exceeding
EUR 750 million.

" See Section 5.9.1. of the Transfer Pricing Guidelines: “Taxpayers are required to submit their
transfer pricing documentation to ETA on an annual basis”. Egypt indicates that the Guidelines
will state that the first CbC report should be prepared for the subject GAE’s fiscal year ending
2018, and should therefore be filed twelve months after the close of the GAE’s 2018 fiscal year.

8 See Section 5.9.1. of the Transfer Pricing Guidelines: “The CBCR should in general be submitted
one year following the close of the relevant financial year that it covers”. Egypt indicates that the
Guidelines will state that the first CbC report should be prepared for the subject GAE’s fiscal year
ending 2018, and should therefore be filed twelve months after the close of the GAE’s 2018 fiscal
year. They also clarify that the fiscal year relates to the consolidated reporting period for financial
statement purposes and not to taxable years or to the financial reporting periods of the subsidiaries.

% Section 5.8. of the Transfer Pricing guidelines state that Taxpayers who meet the filing threshold
in any year, are required to prepare a CBCR for that given year using model template in the
Action 13 report (OECD, 2015). Egypt indicates that it will provide for more filing instructions in
due course. This will be monitored.
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Estonia

Summary of key findings

1. Consistent with the agreed methodology this first annual peer review covers:
(i) the domestic legal and administrative framework, (ii) certain aspects of the exchange
of information framework, as well as (iii) certain aspects of the confidentiality and
appropriate use of CbC reports. Estonia’s implementation of the Action 13 minimum
standard meets all applicable terms of reference. This report, therefore, contains no
recommendations.

Part A: Domestic legal and administrative framework

2. Estonia has rules (primary and secondary laws) that impose and enforce ChC
Reporting requirements on the Ultimate Parent Entity of a multinational enterprise group
(“MNE” Group) that is resident for tax purposes in Estonia. The first filing obligation for
a CbC report in Estonia commences in respect of financial years beginning on 1 January
2016 or later. Estonia meets all the terms of reference relating to the domestic legal and
administrative framework.

Part B: Exchange of information framework

3. Estonia is a signatory to the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011), which is in effect for 2016, and it is also a signatory to the ChC MCAA,; it
has provided its notifications under Section 8 of this agreement and intends to exchange
information with all other competent authorities which provide notifications under the
same agreement. As of 12 January 2018, Estonia has 53 bilateral relationships activated
under the CbhC MCAA or exchanges under the EU Council Directive (2016/881/EU).
Estonia has taken steps to have Qualifying Competent Authority agreements in effect
with jurisdictions of the Inclusive Framework that meet the confidentiality, consistency
and appropriate use conditions (including legislation in place for fiscal year 2016).
Against the backdrop of the still evolving exchange of information framework, at this
point in time Estonia meets the terms of reference relating to the exchange of information
framework aspects under review for this first annual peer review process.?

Part C: Appropriate use

4. There are no concerns to be reported for Estonia. Estonia indicates that measures
are in place to ensure the appropriate use of information in all six areas identified in the
OECD Guidance on the appropriate use of information contained in Country-by-Country
reports (OECD, 2017a). It has provided details in relation to these measures, enabling it
to answer “yes” to the additional questions on appropriate use.® Estonia meets the terms
of referfnce relating to the appropriate use aspects under review for this first annual peer
review.
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Part A: The domestic legal and administrative framework

5. Part A assesses the domestic legal and administrative framework of the reviewed
jurisdiction by reviewing the (a) parent entity filing obligation, (b) the scope and timing
of parent entity filing, (c) the limitation on local filing obligation, (d) the limitation on
local filing in case of surrogate filing and (e) the effective implementation of
CbC Reporting.

6. Estonia has primary law (hereafter the “Act”) and secondary law (hereafter the
“regulations”) in place which implements the BEPS Action 13 minimum standard and the
Council Directive (EU) 2016/881 of 25 May 2016 (hereafter the “DAC 4”), establishing
the necessary requirements, including the filing and reporting obligations.® Guidance has
also been published.®

(a) Parent entity filing obligation

Summary of terms of reference:’ Introducing a CbC filing obligation which applies to
Ultimate Parent Entities of MNE Groups above a certain threshold of revenue, whereby
all required Constituent Entities of the MNE Group are included in the CbC report and no
entity is excluded from CbC Reporting other than permitted (paragraph 8 (a) of the terms
of reference).

7. Estonia has introduced a domestic legal and administrative framework which
imposes a CbC filing obligation on Ultimate Parent Entities of MNE Groups above a
certain threshold of revenue, whereby all required Constituent Entities of the MNE Group
are included in the CbC report and no entity is excluded from CbC Reporting other than
permitted by the Action 13 report (OECD, 2015). It is noted that the Act generally cross-
references the DAC 4; in particular, certain definitions (“Ultimate Parent Entity”,
“Surrogate Parent Entity”, “Reporting Entity” and “Multinational Enterprise Group”)
refer to the definitions of the DAC4, while some definitions are indirectly
cross-referenced through these terms, (such as “Group” and “Excluded MNE Group”).
Estonia indicates that certain translated terms used in the Estonian legislation should be
read in light with the definitions of the DAC4 as the CbC legislation has been cross-
referenced to the EU law through Article 4.1 of the Act.®

8. By cross-referencing to the definition of an “MNE Group” which itself refers to
the definition of an “Excluded MNE Group” in the DAC4,° an Excluded Group in the
Estonian framework is defined as a “Group having total consolidated group revenue of
less than EUR 750 000 000 or an amount in local currency approximately equivalent to
EUR 750 000 000 as of January 2015 during the Fiscal Year immediately preceding the
Reporting Fiscal Year as reflected in its Consolidated Financial Statements for such
preceding Fiscal Year”. While these provisions would not create an issue for
MNE Groups whose Ultimate Parent Entity is a tax resident in Estonia, they may
however be incompatible with the guidance on currency fluctuations for MNE Groups
whose Ultimate Parent Entity is located in another jurisdiction, if local filing
requirements were applied in respect of a Constituent Entity (which is an Estonian tax
resident) of an MNE Group which does not reach the threshold as determined in the
jurisdiction of the Ultimate Parent Entity of such Group.’® Estonia has indicated that the
threshold calculation rule would apply in a manner consistent with the OECD guidance
on currency fluctuations, in respect of an MNE Group whose Ultimate Parent Entity is
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located in a jurisdiction other than Estonia. As such, no recommendation is made but this
issue will be further monitored.

9. No other inconsistencies were identified with respect to Estonia’s domestic legal
framework in relation with the parent entity filing obligation.

(b) Scope and timing of parent entity filing

Summary of terms of reference: Providing that the filing of a CbC report by an Ultimate
Parent Entity commences for a specific fiscal year; includes all of, and only, the
information required; and occurs within a certain timeframe; and the rules and guidance
issued on other aspects of filing requirements are consistent with, and do not circumvent,
the minimum standard (paragraph 8 (b) of the terms of reference).

10. The first filing obligation for a CbC report in Estonia applies in respect of
financial years beginning on or after 1 January 2016."

11. Under Article 1 of Section 20° of the Tax Act, the Estonian reporting entity is
required to submit the ChC report to the tax authority in Estonia by 31 December of the
calendar year following the reporting year. Estonia indicates that Estonian MNE Groups
have calendar year-ends which means that the CbC report being submitted by
31 December of the year following the reporting fiscal year would be filed within the
12-month filing deadline.*?

12. No other inconsistencies were identified with respect to the scope and timing of
parent entity filing."®

(c) Limitation on local filing obligation

Summary of terms of reference: If local filing requirements have been introduced, that
such requirements may apply only to Constituent Entities which are tax residents in the
reviewed jurisdiction, whereby the content of the CbC report does not contain more than
that required from an Ultimate Parent Entity, whereby the reviewed jurisdiction meets the
confidentiality, consistency and appropriate use requirements, whereby local filing may
only be required under certain conditions and whereby one Constituent Entity of an
MNE Group in the reviewed jurisdiction is allowed to file the ChC report, satisfying the
filing requirement of all other Constituent Entities in the reviewed jurisdiction (paragraph
8 (c) of the terms of reference).

13. Estonia has introduced local filing requirements in respect of fiscal years
beginning on 1 January 2017 or at a later date.* No inconsistencies were identified with
respect to the limitation on local filing obligation.™

(d) Limitation on local filing in case of surrogate filing

Summary of terms of reference: If local filing requirements have been introduced, that
local filing will not be required when there is surrogate filing in another jurisdiction when
certain conditions are met (paragraph 8 (d) of the terms of reference).
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14. Estonia’s local filing requirements will not apply if there is surrogate filing in
another jurisdiction by an MNE Group.™® No inconsistencies were identified with respect
to the limitation on local filing in case of surrogate filing.

(e) Effective implementation

Summary of terms of reference: Providing for enforcement provisions and monitoring
relating to CbC Reporting’s effective implementation including having mechanisms to
enforce compliance by Ultimate Parent Entities and Surrogate Parent Entities, applying
these mechanisms effectively, and determining the number of Ultimate Parent Entities
and Surrogate Parent Entities which have filed, and the number of Constituent Entities
which have filed in case of local filing (paragraph 8 (e) of the terms of reference).

15. Estonia has legal mechanisms in place to enforce compliance with the minimum
standard. There are notification mechanisms in place that apply to each Constituent
Entity."” There are also penalties in place in relation to the filing of a CbC report in cases
of non-filing, incorrect or incomplete filing."® Estonia indicates that the enforcement
measure has a wide application that covers the obligations of the reporting entity under
the CbC rules as well as other obligations under the Tax Information Exchange Act.

16. There are no specific processes in place that would allow to take appropriate
measures in case Estonia is notified by another jurisdiction that such other jurisdiction has
reason to believe that an error may have led to incorrect or incomplete information
reporting by a Reporting Entity or that there is non-compliance of a Reporting Entity with
respect to its obligation to file a CbC report. As no exchange of CbC reports has yet
occurred, no recommendation is made but this aspect will be monitored.

Conclusion

17. In respect of paragraph 8 of the terms of reference (OECD, 2017b), Estonia has a
domestic legal and administrative framework to impose and enforce CbC requirements on
MNE Groups whose Ultimate Parent Entity is resident for tax purposes in Estonia.
Estonia meets all the terms of reference relating to the domestic legal and administrative
framework.

Part B: The exchange of information framework

18. Part B assesses the exchange of information framework of the reviewed
jurisdiction. For this first annual peer review process, this includes reviewing certain
aspects of the exchange of information framework as specified in paragraph 9 (a) of the
terms of reference (OECD, 2017b).

Summary of terms of reference: within the context of the exchange of information
agreements in effect of the reviewed jurisdiction, having QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites (paragraph 9 (a) of the terms of reference).

19. Estonia has domestic legislation that permits the automatic exchange of
ChC reports.” It is a Party to the Multilateral Convention on Mutual Administrative

COUNTRY-BY-COUNTRY REPORTING -COMPILATION OF PEER REVIEW REPORTS (PHASE 1) © OECD 2018




2. PEER REVIEW REPORTS — ESTONIA | 231

Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011) (signed on 29 May 2013, in force on 1 November 2014 and in effect for
2016) and it has implemented the Council Directive (EU) 2016/881 of 25 May 2016,
amending Directive 2011/16/EU as regards to mandatory Automatic Exchange of
Information in the field of taxation.

20. Estonia has signed the CbC MCAA on 27 January 2016 and it has submitted a full
set of notifications under section 8 of the CbC MCAA on 31 March 2017. It intends to
have the CbC MCAA in effect with all other Competent Authorities that provide
notifications under Section 8(1)(e) of the same agreement. As of 12 January 2018,
Estonia has 53 bilateral relationships activated under the CbC MCAA? or exchanges
under the EU Council Directive (2016/881/EU). Estonia has taken steps to have
Qualifying Competent Authority agreements in effect with jurisdictions of the Inclusive
Framework that meet the confidentiality, consistency and appropriate use conditions
(including legislation in place for fiscal year 2016). Against the backdrop of the still
evolving exchange of information framework, at this point in time, Estonia meets the
terms of reference.

Conclusion

21. Against the backdrop of the still evolving exchange of information framework, at
this point in time Estonia meets the terms of reference under review for this first annual
peer review regarding the exchange of information framework.

Part C: Appropriate use
22. Part C assesses the compliance of the reviewed jurisdiction with the appropriate

use condition. For this first annual peer review process, this includes reviewing certain
aspects of appropriate use.

Summary of terms of reference: having in place mechanisms to ensure that CbC reports
which are received through exchange of information or by way of local filing can be used
only to assess high level transfer pricing risks and other BEPS-related risks and for
economic and statistical analysis where appropriate; and cannot be used as a substitute for
a detailed transfer pricing analysis or on their own as conclusive evidence on the
appropriateness of transfer prices or to make adjustments of income of any taxpayer on
the basis of an allocation formula (paragraphs 12 (a) of the terms of reference).

23. In order to ensure that a CbC report received through exchange of information or
local filing can be used only to assess high-level transfer pricing risks and other
BEPS-related risks, and, where appropriate, for economic and statistical analysis, and in
order to ensure that the information in a CbC report cannot be used as a substitute for a
detailed transfer pricing analysis of individual transactions and prices based on a full
functional analysis and a full comparability analysis; or is not used on its own as
conclusive evidence that transfer prices are or are not appropriate; or is not used to make
adjustments of income of any taxpayer on the basis of an allocation formula (including a
global formulary apportionment of income), Estonia indicates that measures are in place
to ensure the appropriate use of information in all six areas identified in the OECD
Guidance on the appropriate use of information contained in Country-by-Country reports
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(OECD, 2017a). It has provided details in relation to these measures, enabling it to
answer “yes” to the additional questions on appropriate use.

24, There are no concerns to be reported for Estonia in respect of the aspects of
appropriate use covered by this annual peer review process.
Conclusion

25. In respect of paragraph 12 (a) of the terms of reference (OECD, 2017b), there are
no concerns to be reported for the Estonia. Estonia thus meets these terms of reference.
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Summary of recommendations on the implementation of Country-by-Country
Reporting

Aspect of the implementation that should be ) .
Recommendation for improvement

improved
Part A Domestic legal and administrative
framework
Part B Exchange of information
framework
Part C Appropriate use

Notes

! Paragraph 8 of the terms of reference (OECD, 2017b).
2 Paragraph 9 (a) of the terms of reference (OECD, 2017b).

® These questions were circulated to all members of the Inclusive Framework following the release
of the Guidance on the appropriate use of information in CbhC reports on 6 September 2017, further
to the approval of the Inclusive Framework.

4 Paragraph 12 (a) of the terms of reference (OECD, 2017b).

° Primary legislation for Country-by-Country (CbC) Reporting consists of the Tax Information
Exchange Act (hereafter the “Act”), more specifically under Chapter 1 General Provisions,
Chapter 2%, Chapter 3 and section 23* of Chapter 4 and Article 155.3 of the Taxation Act. See
www.riigiteataja.ee/en/eli/504072017001/consolide (accessed 20 April 2018). The Act implements
the BEPS Action 13 minimum standard and the Council Directive (EU) 2016/881 of 25 May 2016
(the “DAC4”): see subsection 1* of Chapter 1 of the Act which refers to the “rights and obligations
relating to international Automatic Exchange of Information”, as well as subsection 4'(1') which
refers to the automatic exchange of country-by-country report information on the basis of Article 6
of the Convention. See also the definition of “the exchange of information” which is “the
automatic communication of information, needed to determine the amount of tax liability
concerning direct taxes, on the basis of a treaty or under the relevant legislation of the European
Union, from the tax authority to a competent authority of a foreign state and vice versa”
(subsection 2 point 7 of Chapter 1 of the Act).

Secondary legislation was published on 18 December 2017. See
www.riigiteataja.ee/en/eli/523012018002/consolide (accessed 20 April 2018).

® Guidance was published as Annex 15 of the secondary legislation on 18 December 2017.
Guidance includes the instructions relating to the format of a country-by country report and the
procedure for submission. See www.riigiteataja.ee/tolkelisa/5230/1201/8002/Annex15.pdf
(accessed 20 April 2018).

" The « summary of terms of reference » is provided to facilitate the reading of the report.
Reference should be made to the exact wording of the terms of reference published in February
2017 (OECD, 2017h).

& See for example: “Accounting Entity” which refers to a “Reporting Entity”; “Financial Year”
which refers to “Fiscal Year”; and “Reporting Year” which refers to “Reporting Fiscal Year”) (see
paragraphs § 20" and § 20° of Chapter 27 of the Act). Estonia further explains that some of the
terms used in Estonian legislation are sometimes translated differently so in order to avoid any
conflict, the terms are explained by communication vis-a-vis the companies and the guidance to
the forms will include explanations.

% See Article 2 of Section 20° of the Chapter 22 of the Act.
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10 5ee question IV. 1. “Impact of currency fluctuations on the agreed EUR 750 million threshold
(June 2016) of the “Guidance on the Implementation of Country-by-Country Reporting”:
www.oecd.org/tax/guidance-on-the-implementation-of-country-by-country-reporting-beps-action-
13.pdf (OECD, 2018).

1 See Article 1 section 23 of Chapter 2° of the Act.
12 Paragraph 8 (b) iii. of the terms of reference (OECD, 2017b).

3 The instructions relating to the format of a country-by country report and the procedure for
submission have been published by the tax authority in Estonia as part of Annex 15 of the
secondary legislation on 18 December 2017.

14 See Article 2 section 23* and section 20*0f Chapter 2* of the Act.

%51t is noted that the Act directly cross-references to the provisions of the DAC4 as regards the
instances of local filing (see Article 3 section 20*of Chapter 2* of the Act which refers to point (1)
of Section 11 of Annex Ill of the DAC4 that provides for the conditions under which local filing
may occur). Estonia’s rules provide that a “Reporting Entity that is a tax resident of Estonia, who
is not the parent entity of the group: 1) shall request the ultimate parent entity of the group
communication of all information required for the performance of the reporting obligation
provided for in subsection (1) of this section; 2) shall submit the country-by country report also in
the case of a failure to obtain all the information required to perform the reporting obligation; 3)
shall notify the tax authority of the refusal of the ultimate parent entity of the group to
communicate any information required for the performance of the reporting obligation”.

16 See Article 3 of Section 20° of Chapter 2! of the Act which refers to point (2) of Section 2 of
Annex 111 of the DACA4.

7 See Section 20° of Chapter 2* of the Act. In addition, Estonia states that the tax authority in
Estonia will notify all EU Member States of the refusal of the Ultimate Parent Entity of the MNE
Group to communicate the required information to the Reporting Entity in Estonia to prepare the
CbC report (See Section 20" of Chapter 2! of the Act). Estonia indicates that an administrative
penalty is provided for obstruction of the exchange of information: § 155.3 of Taxation Act
www.riigiteataja.ee/en/eli/502012017008/consolide (accessed 20 April 2018). Estonia also has
enforcement powers to compel the production of a CbC report: § 10/2/6 of Taxation Act.

18 See Section 22 of Chapter 3 of the Act: (1) if the reporting entity fails to perform the filing
obligations, the tax authority may designate additional term for the performance of obligations and
issue a warning of imposing penalty payment pursuant to 8 136 of the Taxation Act. (2) If the
reporting entity has failed to perform the obligations by the due date specified in the warning, the
penalty payment specified in the warning is required to be paid thereby. The tax authority shall
submit a claim for payment of penalty to the obligated person by an order, determine the term of
payment and issue a warning that in case of a failure to pay the penalty within the time limit, the
claim shall be subject to compulsory execution pursuant to 88 128-132 of the Taxation Act. (3) In
order to enforce the performance of the obligations the amount of penalty payment may not exceed
EUR 3 300, whereas it may not exceed EUR 1 300 for the first event and EUR 2 000 in the second
event. (4) The provisions of this section shall be applied also to a member of the group that is a tax
resident of Estonia upon a failure to perform the notification obligation provided.

19 See section 23* of Chapter 2'of the Act.

2 It is noted that a few Qualifying Competent Authority agreements are not in effect with
jurisdictions of the Inclusive Framework that meet the confidentiality condition and have
legislation in place: this may be because the partner jurisdictions considered do not have the
Convention in effect for the first reporting period, or may not have listed the reviewed jurisdiction
in their notifications under Section 8 of the ChC MCAA.
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Finland

Summary of key findings

1. Consistent with the agreed methodology this first annual peer review covers:
(i) the domestic legal and administrative framework, (ii) certain aspects of the exchange
of information framework as well as (iii) certain aspects of the confidentiality and
appropriate use of CbC reports. Finland’s implementation of the Action 13 minimum
standard meets all applicable terms of reference. The report, therefore, contains no
recommendations.

Part A: Domestic legal and administrative framework

2. Finland has rules (primary and secondary laws, as well as guidance) that impose
and enforce CbC requirements on the Ultimate Parent Entity (UPE) of a multinational
enterprise group (“MNE” Group) that is resident for tax purposes in Finland. The first
filing obligation for a CbC report in Finland commences in respect of fiscal years
beginning on 1 January 2016 or later. Finland meets all the terms of reference relating to
the domestic legal and administrative framework."

Part B: Exchange of information framework

3. Finland is a signatory to the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011) which is in effect for 2016, and is also a signatory of the ChC MCAA,; it
has provided its notifications under Section 8 of this agreement and intends to have the
ChC MCAA in effect with a large number of other signatories of this agreement which
provide notifications under the same agreement. Finland has also signed a bilateral
Competent Authority Agreement (CAA) with the United States. As of 12 January 2018,
Finland has 53 bilateral relationships activated under the CbC MCAA or exchanges under
the EU Council Directive (2016/881/EU) and under the bilateral CAA. Finland has taken
steps to have Qualifying Competent Authority agreements in effect with jurisdictions of
the Inclusive Framework that meet the confidentiality, consistency and appropriate use
conditions (including legislation in place for fiscal year 2016). Against the backdrop of
the still evolving exchange of information framework, at this point in time, Finland meets
the terms of reference relating to the exchange of information framework aspects under
review for this first annual peer review.?

Part C: Appropriate use

4, There are no concerns to be reported for Finland. Finland indicates that measures
are in place to ensure the appropriate use of information in all six areas identified in the
OECD Guidance on the appropriate use of information contained in Country-by-Country
reports (OECD, 2017a). It has provided details in relation to these measures, enabling it
to answer “yes” to the additional questions on appropriate use.® Finland meets the terms

COUNTRY-BY-COUNTRY REPORTING -COMPILATION OF PEER REVIEW REPORTS (PHASE 1) © OECD 2018



2. PEER REVIEW REPORTS — FINLAND | 237

of reference relating to the appropriate use aspects under review for this first annual peer
P
review.

Part A: The domestic legal and administrative framework

5. Part A assesses the domestic legal and administrative framework of the reviewed
jurisdiction by reviewing the (a) parent entity filing obligation, (b) the scope and timing
of parent entity filing, (c) the limitation on local filing obligation, (d) the limitation on
local filing in case of surrogate filing and (e) the effective implementation.

6. Finland has primary law and secondary laws in place for implementing the BEPS
Action 13 minimum standard, establishing the necessary requirements, including the
filing and reporting obligations.® Guidance has also been published.®

(a) Parent entity filing obligation

Summary of terms of reference:’ Introducing a CbC filing obligation which applies to
Ultimate Parent Entities of MNE Groups above a certain threshold of revenue, whereby
all required Constituent Entities of the MNE Group are included in the CbC report and no
entity is excluded from CbC Reporting other than permitted (paragraph 8 (a) of the terms
of reference).

7. Finland has introduced a domestic legal and administrative framework which
imposes a CbC filing obligation on UPEs of MNE Groups above a certain threshold of
revenue, whereby all required Constituent Entities of the MNE Group are included in the
CDbC report and no entity is excluded from CbC Reporting other than permitted by the
Action 13 report (OECD, 2015).

8. No inconsistencies were identified with respect to the parent entity filing
obligation.?

(b) Scope and timing of parent entity filing

Summary of terms of reference: Providing that the filing of a CbC report by an Ultimate
Parent Entity commences for a specific fiscal year; includes all of, and only, the
information required; and occurs within a certain timeframe; and the rules and guidance
issued on other aspects of filing requirements are consistent with, and do not circumvent,
the minimum standard (paragraph 8 (b) of the terms of reference).

9. The first filing obligation for a CbC report in Finland commences in respect of
fiscal years beginning on 1 January 2016 or thereafter.® The CbC report must be filed
within 12 months of the last day of the reporting fiscal year of the MNE Group.*°

10. No inconsistencies were identified with respect to the scope and timing of parent
entity filing.
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(c) Limitation on local filing obligation

Summary of terms of reference: If local filing requirements have been introduced, that
such requirements may apply only to Constituent Entities which are tax residents in the
reviewed jurisdiction, whereby the content of the CbC report does not contain more than
that required from an Ultimate Parent Entity, whereby the reviewed jurisdiction meets the
confidentiality, consistency and appropriate use requirements, whereby local filing may
only be required under certain conditions and whereby one Constituent Entity of an
MNE Group in the reviewed jurisdiction is allowed to file the CbC report, satisfying the
filing requirement of all other Constituent Entities in the reviewed jurisdiction (paragraph
8 (c) of the terms of reference).

11. Finland has introduced local filing requirements in respect of fiscal years
beginning on 1 January 2016 or thereafter." No inconsistencies were identified with
respect to the limitation on local filing obligation.*?

(d) Limitation on local filing in case of surrogate filing

Summary of terms of reference: If local filing requirements have been introduced, that
local filing will not be required when there is surrogate filing in another jurisdiction when
certain conditions are met (paragraph 8 (d) of the terms of reference).

12. Finland’s local filing requirements will not apply if there is surrogate filing in
another jurisdiction by a group entity that is a tax resident of the European Union or
another group entity as appointed by the Ultimate Parent Entity.** No inconsistencies
were identified with respect to the limitation on local filing in case of surrogate filing.

(e) Effective implementation

Summary of terms of reference: If local filing requirements have been introduced, that
such requirements may apply only to Constituent Entities which are tax residents in the
reviewed jurisdiction, whereby the content of the CbC report does not contain more than
that required from an Ultimate Parent Entity, whereby the reviewed jurisdiction meets the
confidentiality, consistency and appropriate use requirements, whereby local filing may
only be required under certain conditions and whereby one Constituent Entity of an MNE
Group in the reviewed jurisdiction is allowed to file the CbC report, satisfying the filing
requirement of all other Constituent Entities in the reviewed jurisdiction (paragraph 8 (c)
of the terms of reference).

13. Finland has legal mechanisms in place to enforce compliance with the minimum
standard: there are notification mechanisms in place that apply to taxpayers in Finland.**
There are also penalties in place in relation to the filing of a CbC report or a notification
of refusal to file:® (i) penalties for failure to file (ii) penalty for late filing and
(iii) penalties for filing information with substantial deficiencies or inaccuracies.

14. There are no specific processes in place that would allow to take appropriate
measures in case Finland is notified by another jurisdiction that such other jurisdiction
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has reason to believe that an error may have led to incorrect or incomplete information
reporting by a Reporting Entity or that there is non-compliance of a Reporting Entity with
respect to its obligation to file a CbhC report. However, Finland has a penalty regime in
place that would impose a penalty on the reporting entity in Finland that has submitted a
deficient or inaccurate ChC report. The effective implementation of these provisions will
be further monitored once the actual exchanges of ChC reports take place.

Conclusion

15. In respect of paragraph 8 of the terms of reference (OECD, 2017b), Finland has a
domestic legal and administrative framework to impose and enforce CbC requirements on
MNE Groups whose Ultimate Parent Entity is resident for tax purposes in Finland.
Finland meets all the terms of reference relating to the domestic legal and administrative
framework.

Part B: The exchange of information framework

16. Part B assesses the exchange of information framework of the reviewed
jurisdiction. For this first annual peer review process, this includes reviewing certain
aspects of the exchange of information framework as specified in paragraph 9 (a) of the
terms of reference (OECD, 2017b).

Summary of terms of reference: within the context of the exchange of information
agreements in effect of the reviewed jurisdiction, having QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites (paragraph 9 (a) of the terms of reference).

17. Finland has domestic legislation that permits the automatic exchange CbC reports.
Itis a Party to (i) the Multilateral Convention on Mutual Administrative Assistance in Tax
Matters: Amended by the 2010 Protocol (OECD/Council of Europe, 2011), (signed on
27 May 2010, in force on 1June 2011 and in effect for 2016), (ii) multiple bilateral
Double Tax Agreements'® and (iii) the Nordic Convention on Administrative
Assistance,"” which allow Automatic Exchange of Information. Finland has also
implemented EU Council Directive 2016/881/2016 amending Directive 2011/16/EU as
regards mandatory Automatic Exchange of Information in the field of taxation.

18. Finland signed the CbC MCAA on 27 January 2016 and submitted a full set of
notifications under section 8 of the CbC MCAA on 31 March 2017. It intends to have the
ChC MCAA in effect with a large number of other signatories of this agreement which
provide notifications under Section 8(1)(e) of the same agreement. Finland also signed a
bilateral CAA with the United States. As of 12 January 2018, Finland has 53 bilateral
relationships activated under the ChC MCAA® or exchanges under the EU Council
Directive (2016/881/EU) and under the bilateral CAA. Finland has taken steps to have
Qualifying Competent Authority agreements in effect with jurisdictions of the Inclusive
Framework that meet the confidentiality, consistency and appropriate use conditions
(including legislation in place for fiscal year 2016). Against the backdrop of the still
evolving exchange of information framework, at this point in time, Finland meets the
terms of reference regarding the exchange of information framework.
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Conclusion

19. Against the backdrop of the still evolving exchange of information framework, at
this point in time, Finland meets the terms of reference regarding the exchange of
information framework.

Part C: Appropriate use
20. Part C assesses the compliance of the reviewed jurisdiction with the appropriate

use condition. For this first annual peer review process, this includes reviewing certain
aspects of appropriate use.

Summary of terms of reference: having in place mechanisms to ensure that CbC reports
which are received through exchange of information or by way of local filing can be used
only to assess high level transfer pricing risks and other BEPS-related risks and for
economic and statistical analysis where appropriate; and cannot be used as a substitute for
a detailed transfer pricing analysis or on their own as conclusive evidence on the
appropriateness of transfer prices or to make adjustments of income of any taxpayer on
the basis of an allocation formula (paragraphs 12 (a) of the terms of reference).

21. In order to ensure that a CbC report received through exchange of information or
local filing can be used only to assess high-level transfer pricing risks and other
BEPS-related risks, and, where appropriate, for economic and statistical analysis, and in
order to ensure that the information in a CbC report cannot be used as a substitute for a
detailed transfer pricing analysis of individual transactions and prices based on a full
functional analysis and a full comparability analysis; or is not used on its own as
conclusive evidence that transfer prices are or are not appropriate; or is not used to make
adjustments of income of any taxpayer on the basis of an allocation formula (including a
global formulary apportionment of income), Finland indicates that measures are in place
to ensure the appropriate use of information in all six areas identified in the OECD
Guidance on the appropriate use of information contained in Country-by-Country reports
(OECD, 2017a). It has provided details in relation to these measures, enabling it to
answer “yes” to the additional questions on appropriate use.

22. There are no concerns to be reported for Finland in respect of the aspects of
appropriate use covered by this annual peer review process.
Conclusion

23. In respect of paragraph 12 (a) of the terms of reference (OECD, 2017b), there are
no concerns to be reported for the Finland. Finland thus meets these terms of reference.
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Summary of recommendations on the implementation of Country-by-Country
Reporting

Aspect of the implementation that should be improved Recommendation for improvement
Part A Domestic legal and administrative framework
PartB  Exchange of information framework
PartC  Appropriate use

Notes

! Paragraph 8 of the terms of reference (OECD, 2017b).
2 Paragraph 9 (a) of the terms of reference (OECD, 2017h).

® These questions were circulated to all members of the Inclusive Framework following the release
of the Guidance on the appropriate use of information in CbC reports on 6 September 2017, further
to the approval of the Inclusive Framework.

4 Paragraph 12 (a) of the terms of reference (OECD, 2017b).

> Primary law consists of the Country-by-Country report for taxation included in Sections 14(d),
14(e) and 32(5) of the Act on Tax Assessment Procedure (1558/1995), as amended in Act
1489/2016: www.finlex.fi/fi/laki/ajantasa/1995/19951558#L.4P32 (accessed 20 April 2018) and
the Act implementing the EU Council Directive 2016/881/EU as regards mandatory Automatic
Exchange of Information in the field of taxation (DAC4). Secondary law consists of a Decision
(Number A260/200/2016) by the Finnish Tax Administration regarding the obligation to provide
CbC information: www.vero.fi (accessed 20 April 2018).

® See updated guidance on the Finnish Tax Administration website at www.vero.fi/yritykset-ja-
yhteisot/tietoa-yritysverotuksesta/siirtohinnoittelu/maakohtainen_raportti_ja_ilmoitus_selvi/
(accessed 20 April 2018). The updated guidance reflects the rule on the threshold calculation for
currency fluctuation and contains updated guidance concerning XML published on 13 June 2017
under the heading “Tekninen soveltamisohje”: www.vero.fi (accessed 20 April 2018).

" The « summary of terms of reference » is provided to facilitate the reading of the report.
Reference should be made to the exact wording of the terms of reference published in February
2017 (OECD, 2017h).

& Finland has published updated guidance in respect of the threshold calculation for currency
fluctuations for MNE groups whose Ultimate Parent Entity is located in a jurisdiction other than
Finland. The rule will be applied in accordance with OECD guidance.

% See Section 32(3) of the Act on Tax Assessment Procedure (1558/1995), as amended in
Act 1489/2016 and Section 3 of the Decision (Number A260/200/2016) of the Finnish Tax
Administration.

10 gee Section 14(d)(10) of the Act on Tax Assessment Procedure (1558/1995), as amended in
Act 1489/2016.

1 See Section 32(3) of the Act on Tax Assessment Procedure (1558/1995), as amended in
Act 1489/2016 — the same filing deadline applies to all reporting entities.

12 See Section 14(d)(5) of the Act on Tax Assessment Procedure (1558/1995), as amended in
Act 1489/2016. It is noted that in accordance with the Council Directive 2016/881/EU, the local
filing requirements require the Constituent Entity to report only the information it has received
from its Ultimate Parent.
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However, there is a mandatory notification procedure for the Constituent Entity with its
jurisdiction of tax residence, in case the Ultimate Parent Entity has refused to provide the
necessary information to the Constituent Entity.t Entity or that it has in its possession.

13 See Section 14(d)(7) of the Act on Tax Assessment Procedure (1558/1995), as amended in
Act 1489/2016.

4 See Section 14(d)(9) of the Act on Tax Assessment Procedure (1558/1995), as amended in
Act 1489/2016

> See Section 32 of the Act on Tax Assessment Procedure (1558/1995), as amended in
Act 1489/2016: the penalty imposed is no higher than EUR 25 000.

1% Finland reports tax treaties with Argentina, Armenia, Australia, Austria, Azerbaijan, Barbados,
Belarus, Belgium, Bosnia and Herzegovina, Brazil, Bulgaria, Canada, China
(People’s Republic of),  Croatia, Cyprus, Czech Republic, Estonia, Former Yugoslav
Republic of Macedonia, France, Georgia, Germany, Greece, Hungary, India, Indonesia, Ireland,
Israel, Italy, Japan, Kazakhstan, Korea, Kosovo, Kyrgyzstan, Latvia, Lithuania, Luxembourg,
Macedonia, Malaysia, Malta, Mexico, Moldova, Montenegro, Morocco, Netherlands, New
Zealand, Pakistan, Philippines, Poland, Portugal, Romania, Russia, Serbia, Singapore, Slovenia,
Slovak Republic, South Africa, Spain, Sri Lanka, Switzerland, Tajikistan, Tanzania, Thailand,
United Arab Republic, Turkey, Turkmenistan (the agreement will be in effect as of 2018),
Ukraine, United Arab Emirates, United Kingdom, United States, Uruguay, Uzbekistan, Viet Nam
and Zambia.

Note by Turkey

The information in this document with reference to “Cyprus” relates to the southern part of the
Island. There is no single authority representing both Turkish and Greek Cypriot people on the
Island. Turkey recognises the Turkish Republic of Northern Cyprus (TRNC). Until a lasting and
equitable solution is found within the context of the United Nations, Turkey shall preserve its
position concerning the “Cyprus issue”.

Note by all the European Union Member States of the OECD and the European Union

The Republic of Cyprus is recognised by all members of the United Nations with the exception of
Turkey. The information in this document relates to the area under the effective control of the
Government of the Republic of Cyprus.

7 Finland mentions that the Nordic Convention includes Denmark, Faroe Islands, Finland,
Greenland, Iceland, Norway and Sweden.

8 1t is noted that a few Qualifying Competent Authority agreements are not in effect with
jurisdictions of the Inclusive Framework that meet the confidentiality condition and have
legislation in place: this may be because the partner jurisdictions considered do not have the
Convention in effect for the first reporting period, or may not have listed the reviewed jurisdiction
in their notifications under Section 8 of the CbC MCAA.
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France

Summary of key findings

1. Consistent with the agreed methodology this first annual peer review covers:
(i) the domestic legal and administrative framework, (ii) certain aspects of the exchange
of information framework, as well as (iii) certain aspects of the confidentiality and
appropriate use of CbhC reports. France’s implementation of the Action 13 minimum
standard meets all applicable terms of reference for the year in review, except that it
raises two definitional and substantive issues. The report, therefore, contains two
recommendations concerning these issues. France should also ensure that the appropriate
use condition is met ahead of the first exchanges of information.

Part A: Domestic legal and administrative framework

2. France has rules (primary and secondary laws) that impose and enforce
CbC requirements on MNE Groups whose Ultimate Parent Entity is resident for tax
purposes in France.' The first filing obligation for a CbC report in France commences in
respect of fiscal years commencing on or after 1 January 2016. France meets all the terms
of reference relating to the domestic legal and administrative framework, with the
exception of:

e the definition of an Ultimate Parent Entity? which appears to be incomplete,
e the local filing mechanism which does not correspond to the cases defined in the
minimum standard.®

Part B: Exchange of information framework

3. France is a signatory of the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011), which is in effect for 2016, and it is also a signatory to the CbC MCAA. It
has provided its notifications under Section 8 of this agreement and intends to exchange
information with all other signatories of this agreement which provide notifications. As of
12 January 2018, France has 56 bilateral relationships activated under the CoC MCAA or
exchanges under the EU Council Directive (2016/881/EU) and under bilateral
arrangements (including with Chile and the United States). It has also signed a bilateral
arrangement with Hong Kong. France has taken steps to have Qualifying Competent
Authority agreements in effect with jurisdictions of the Inclusive Framework that meet
the confidentiality, consistency and appropriate use conditions (including legislation in
place for fiscal year 2016). Against the backdrop of the still evolving exchange of
information framework, at this point in time France meets the terms of reference
regarding the exchange of information framework.*
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Part C: Appropriate use

4. France indicates that measures are currently being developed to ensure the
appropriate use of information in the six areas identified in the OECD Guidance on the
appropriate use of information contained in  Country-by-Country reports
(OECD, 2017a).” It notes that such measures will be in place before the first exchanges of
CbC reports. It is recommended that France take steps to ensure that the appropriate use
condition is met ahead of the first exchanges of information.

Part A: The domestic legal and administrative framework

5. Part A assesses the domestic legal and administrative framework of the reviewed
jurisdiction by reviewing the (a) parent entity filing obligation, (b) the scope and timing
of parent entity filing, (c) the limitation on local filing obligation, (d) the limitation on
local filing in case of surrogate filing and (e) the effective implementation of
ChC Reporting.

6. France has primary and secondary laws® in place which implement the BEPS
Action 13 minimum standard establishing the necessary requirements, including the filing
and reporting obligations. No guidance has been published.

(a) Parent entity filing obligation

Summary of terms of reference:’” Introducing a CbC filing obligation which applies to
Ultimate Parent Entities of MNE Groups above a certain threshold of revenue, whereby
all required Constituent Entities of the MNE Group are included in the CbC report and no
entity is excluded from CbC Reporting other than permitted (paragraph 8 (a) of the terms
of reference).

7. France has introduced a domestic legal and administrative framework which
imposes a CbC filing obligation on Ultimate Parent Entities of MNE Groups above a
certain threshold of revenue, whereby all required Constituent Entities of the MNE Group
are included in the CbC report and no entity is excluded from CbC Reporting other than
permitted by the Action 13 report (OECD, 2015).

8. Certain points have been identified which may raise gquestions in relation to the
parent entity filing obligation:

e France’s legislation defines an Ultimate Parent Entity by reference to a legal
person® being required to prepare consolidated financial statements under
accounting principles, but does not include an entity that would be required to
prepare consolidated financial statements if its equity interests were traded on a
public securities exchange in France (“deemed listing provision™), as required
under paragraph 18 i. of the terms of reference. France notes that the French
Commercial Code imposes a requirement to prepare Consolidated Financial
Statements on every commercial company when certain conditions are met
(control), this requirement being independent from the fact that the company is
listed or not. It is however noted that this requirement does not apply to certain
types of entities, in particular “civil companies” (“sociétés civiles”). As they are
not subject to a requirement to prepare Consolidated Financial Statements, these
civil companies may constitute holding companies of groups which would
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therefore not be required to file a ChC report at their level. France notes that since
civil companies cannot legally be listed, introducing a “deemed listing provision”
would have no effect in the French legal framework. It is recommended that
France introduce a provision which would have an equivalent effect as the
“deemed listing provision™, i.e. ensuring that all entities that are not legally
required to prepare Consolidated Financial Statements (whether under
commercial / company law, or under regulations governing the relevant stock
exchange / market, or other) be included in the scope of the parent entity filing
obligation.®

9. In addition, under the terms of reference, the Ultimate Parent Entity shall not be
held by another Constituent Entity that owns directly or indirectly sufficient interest to be
considered as an Ultimate Parent Entity. This is not reflected in France’s primary law,
which instead contains the following conditions in the primary filing obligation
provisions:'® the Ultimate Parent Entity is “not held (...) by one or more entities located
in France and [which] is (are) required to file this declaration, or established outside
France and [which] is (are) required to file a similar declaration under foreign
regulations”. It appears that these provisions in fact trigger an instance of local filing for
French entities when there is no requirement to file CbC report on an entity located in
another jurisdiction, which would be considered as their Ultimate Parent Entity as per the
terms of reference’ (this may technically give rise to a duplication of the CbC reports
filed under both the primary and secondary filing requirements by the parent company in
France). Where such a filing obligation would occur under the “primary” filing provision
of France’s legislation, there are no provisions (i) which would allow an MNE Group to
designate one Constituent Entity to file the CbC report*? and (ii) which would deactivate
this filing obligation when a CbC report is made available through surrogate filing."
However, France confirms that it will clarify in its domestic legal and administrative
framework that where the primary filing requirement would operate in the same
circumstance as a local filing requirement, (i) it will be allowed that only one entity
would be required to file one CbC report which would satisfy the obligation of all
reporting entities and (ii) this filing obligation would not operate if the CbC report is
made available through a Surrogate Parent Entity.** > As such, no recommendation is
issued but this will be monitored.

10. Under France’s legislation, the definition of the Constituent Entities that are to be
included in an MNE Group’s CbC report does not mention that a permanent
establishment should be separately disclosed as a Constituent Entity in a CbC Report if a
separate financial statement for the permanent establishment for financial reporting,
regulatory, tax reporting or internal management control purposes is prepared.'® France
indicates that this is how a CbC report should be prepared and this will be clarified soon
in secondary law or in guidance. No recommendation is made but this will be monitored.

11. According to France’s legislation, the filing of a CbC report may be requested
from a Constituent Entity in France in certain circumstances (local filing) with respect an
MNE Group which would have been required to file a CbC report if it were established in
France. With respect to entities established in France, the legislation provides for an
annual consolidated revenue threshold of EUR 750 million or more.”” While this
provision would not create an issue for MNE Groups whose Ultimate Parent Entity is a
tax resident in France, it may however be incompatible with the guidance on currency
fluctuations for MNE Groups whose Ultimate Parent Entity is located in another
jurisdiction, if local filing requirements were applied in respect of a Constituent Entity
(which is tax resident in France) of an MNE Group which does not reach the threshold as
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determined in the jurisdiction of the Ultimate Parent Entity of such Group.'® France
confirms that it will apply this guidance, the details of which will be included in
secondary law or in future guidance. As such, no recommendation is made but this will be
monitored.

12. No other points were identified with respect to France’s domestic legal
framework in relation with the parent entity filing obligation.

(b) Scope and timing of parent entity filing

Summary of terms of reference: Providing that the filing of a CbC report by an Ultimate
Parent Entity commences for a specific fiscal year; includes all of, and only, the
information required; and occurs within a certain timeframe; and the rules and guidance
issued on other aspects of filing requirements are consistent with, and do not circumvent,
the minimum standard (paragraph 8 (b) of the terms of reference).

13. The first filing obligation for a CbC report in France commences in respect of
periods commencing on or after 1 January 2016. The CbC report must be filed within
12 months after the end of the period to which the CbC report of the MNE Group
relates.”

14. No other points were identified with respect to the scope and timing of parent
entity filing.

(c) Limitation on local filing obligation

Summary of terms of reference: If local filing requirements have been introduced, that
such requirements may apply only to Constituent Entities which are tax residents in the
reviewed jurisdiction, whereby the content of the CbC report does not contain more than
that required from an Ultimate Parent Entity, whereby the reviewed jurisdiction meets the
confidentiality, consistency and appropriate use requirements, whereby local filing may
only be required under certain conditions and whereby one Constituent Entity of an MNE
Group in the reviewed jurisdiction is allowed to file the CbC report, satisfying the filing
requirement of all other Constituent Entities in the reviewed jurisdiction (paragraph 8 (c)
of the terms of reference).

15. France has introduced local filing requirements as from the reporting period
starting on or after 1 January 2016.° A legal person established in France that is owned
or controlled, directly or indirectly, by a legal person established in a state or territory
which is not listed in an officially published list of state or territories®® (which have
adopted regulations imposing the filing of a CbC report similar to that required in France,
which have concluded an agreement with France for the automatic exchange of
ChC reports and which comply with the obligations arising from such agreement),** and
would be required to file the CbC report if it were established in France, shall file the
CbC report (A) if it has been designated by the group for that purpose and has informed
the tax authorities accordingly; or (B) if it cannot demonstrate that another entity of the
group, located in France or in a country or territory included in the above list has been
designated for that purpose.
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16. With respect to the conditions under which local filing may be required
(paragraph 8 (c) iv. b) of the terms of reference (OECD, 2017b)), under France’s
legislation, local filing applies where an MNE Group has a Constituent Entity established
in France which is not the Ultimate Parent Entity of the group, and the jurisdiction of
residence of the Ultimate Parent Entity of the MNE Group does not have a qualifying
competent authority agreement with France. Paragraph 8 (c) iv. b) of the terms of
reference (OECD, 2017b) provides that a jurisdiction may require local filing if "the
jurisdiction in which the Ultimate Parent Entity is resident for tax purposes has a current
International Agreement to which the given jurisdiction is a Party but does not have a
Qualifying Competent Authority Agreement in effect to which this jurisdiction is a Party
by the time for filing the Country-by-Country Report™. This is narrower than the above
condition in France’s legislation. Under France’s legislation, local filing may be required
in circumstances where there is no current international agreement between France and
the residence jurisdiction of the Ultimate Parent Entity. It is recommended that France
ensure that local filing only occurs in the circumstances permitted under the minimum
standard and set out in the terms of reference, in particular to prevent local filing in the
absence on an international agreement. It is noted that in practice this issue should only
arise where local filing is imposed on a Constituent Entity in an MNE Group where the
Ultimate Parent Entity is resident in a country with which France does not have an
international agreement, and the other conditions where local filing is permitted, set out in
the terms of reference, are not met. In this context it is further noted that, for fiscal year
2016, France was party to the Convention and also had 125 double tax conventions in
force which provide for Automatic Exchange of Information.”® In light of its treaty
network, France expresses the view that it seems unlikely that local filing would occur in
the absence of an International Agreement.

17. With respect to the conditions under which local filing may be required
(paragraph 8 (c) iv. ¢) of the terms of reference (OECD, 2017b)), under France’s
legislation, local filing applies where an MNE group has a Constituent Entity established
in France which is not the Ultimate Parent Entity of the Group, and the jurisdiction of the
Ultimate Parent Entity has concluded an agreement with France for the automatic
exchange of CbC reports but does not comply with the obligations arising from such
agreement. Whether these provisions fully reflect the terms of paragraph 8 c) iv. c) of the
terms of reference (OECD, 2017b) which limit local filing to the instances of “Systemic
Failure” as defined in paragraph 21 of the terms of reference (OECD, 2017b) (suspension
for reasons other than those that are in accordance with the terms of that agreement or
persistent failure to automatically provide the CbC report) should be clarified. France
confirms that its legislation implies that the obligations under the CbC MCAA are
complied with (in particular the obligation for a prior consultation between Competent
Authorities under Section 6 of the CbhC MCAA) and will only apply local filing if there is
a “Systemic Failure”. This will be monitored.

18. No other points were identified with respect to the limitation on local filing.

(d) Limitation on local filing in case of surrogate filing

Summary of terms of reference: If local filing requirements have been introduced, that
local filing will not be required when there is surrogate filing in another jurisdiction when
certain conditions are met (paragraph 8 (d) of the terms of reference).
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19. Under paragraph 8 (d) of the terms of reference (OECD, 2017b), local filing
requirements shall not apply when there is surrogate filing in another jurisdiction,
including voluntary parent surrogate filing as per the OECD guidance issued in June
2016. France’s local filing requirements will not apply if there is surrogate filing in
another jurisdiction which is listed in a list of state or territories which have adopted
regulations imposing the filing of a CbC report similar to that required in France, which
have concluded an agreement with France for the automatic exchange of CbC reports and
which comply with the obligations arising from such agreement. It appears that certain
jurisdictions which allow voluntary parent surrogate filing for periods starting 1 January
2016 are however not included in such list, although they already have law in place to
require CbC Reporting and may have a Qualifying Competent Authority Agreement in
effect with France by the first filing deadline of a CbC report. France indicates that when
the law introducing the CbC Reporting requirements was voted, voluntary filing was not
yet envisaged. However, France states that it recognises this mechanism* and has
released a public communication in December 2017% indicating that: “In accordance
with the OECD recommendations, if a parent company located in a State or territory
which is not included in the list provided for in paragraph 11 of Article 223 quinquies C of
the French Tax Code voluntarily submits a country-by-country declaration for a financial
year opened as from 1 January 2016, in accordance with the international standard, and
that the latter is communicated by the foreign tax administration to the French competent
authority, subsidiaries or branches located in France will not be subject to the filing
obligation”.

20. No other points were identified with respect to the limitation on local filing in
case of surrogate filing.

(e) Effective implementation

Summary of terms of reference: Providing for enforcement provisions and monitoring
relating to CbC Reporting’s effective implementation including having mechanisms to
enforce compliance by Ultimate Parent Entities and Surrogate Parent Entities, applying
these mechanisms effectively, and determining the number of Ultimate Parent Entities
and Surrogate Parent Entities which have filed, and the number of Constituent Entities
which have filed in case of local filing (paragraph 8 (e) of the terms of reference).

21. France has legal mechanisms in place to enforce compliance with the minimum
standard: there are notification mechanisms in place that apply to Ultimate Parent Entities
as well as Constituent Entities in France.?® There are also penalties in place in relation to
the filing of a CbC report® (i) for failure to file a CbC report and (ii) for late filing. In
addition, France indicates that compliance with the reporting obligation is monitored in
the context of tax audit operations.

22, There are no specific processes in place that would allow to take appropriate
measures in case France is notified by another jurisdiction that such other jurisdiction has
reason to believe that an error may have led to incorrect or incomplete information
reporting by a Reporting Entity or that there is non-compliance of a Reporting Entity with
respect to its obligation to file a CbC report. France indicates that in the event of an
anomaly or a filing error, the company will be requested by the tax authorities to file an
amending declaration. As no exchange of CbC reports has yet occurred, no
recommendation is made but this aspect will be further monitored.
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Conclusion

23. In respect of paragraph 8 of the terms of reference (OECD, 2017b), France has a
domestic legal and administrative framework to impose and enforce CbC requirements on
MNE Groups whose Ultimate Parent Entity is resident for tax purposes in France. France
meets all the terms of reference relating to the domestic legal and administrative
framework, with the exception of (i) the definition of the Ultimate Parent Entity required
to file a CbC report (paragraphs 8 (a) i. and 18 i. of the terms of reference
(OECD, 2017b)) and the conditions for local filing (paragraph 8 (c) iv. b) of the terms of
reference (OECD, 2017b)).

Part B: The exchange of information framework

24, Part B assesses the exchange of information framework of the reviewed
jurisdiction. For this first annual peer review process, this includes reviewing certain
aspects of the exchange of information framework as specified in paragraph 9 (a) of the
terms of reference (OECD, 2017b).

Summary of terms of reference: within the context of the exchange of information
agreements in effect of the reviewed jurisdiction, having QCAAs in effect with
jurisdictions of the Inclusive Framework which meet the confidentiality, consistency and
appropriate use prerequisites (paragraph 9 (a) of the terms of reference).

25. France has domestic legislation that permits the automatic exchange of
ChC reports.?® It is a Party to (i) the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol (OECD/Council of
Europe, 2011) (signed on 27 May 2010, in force on 1 April 2012 and in effect for 2016)
and (ii) multiple bilateral Double Tax Agreements and a Tax Information and Exchange
Agreement which allow Automatic Exchange of Information.?®

26. France signed the CbC MCAA on 27 January 2016 and submitted a full set of
notifications under section 8 of the CbhC MCAA on 15 May 2017. It intends to have the
CbC MCAA in effect with all other Competent Authorities that provide a notification
under Section 8(1)(e) of the same agreement. As of 12 January 2018, France has
56 bilateral relationships activated under the CbC MCAA or exchanges under the
EU Council Directive (2016/881/EU) and under bilateral arrangements.® In addition, a
bilateral arrangement has been signed by France with Hong Kong. France has taken steps
to have Qualifying Competent Authority agreements in effect with jurisdictions of the
Inclusive Framework that meet the confidentiality, consistency and appropriate use
conditions (including legislation in place for fiscal year 2016).** Against the backdrop of
the still evolving exchange of information framework, at this point in time France meets
the terms of reference regarding the exchange of information framework aspects under
review for this first annual peer review.

Conclusion

217. Against the backdrop of the still evolving exchange of information framework, at
this point in time France meets the terms of reference regarding the exchange of
information framework.
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Part C: Appropriate use

28. Part C assesses the compliance of the reviewed jurisdiction with the appropriate
use condition. For this first annual peer review process, this includes reviewing certain
aspects of appropriate use.

Summary of terms of reference: (a) having in place mechanisms (such as legal or
administrative measures) to ensure CbC reports which are received through exchange of
information or by way of local filing are only used to assess high-level transfer pricing
risks and other BEPS-related risks, and, where appropriate, for economic and statistical
analysis; and cannot be used as a substitute for a detailed transfer pricing analysis of
individual transactions and prices based on a full functional analysis and a full
comparability analysis; and are not used on their own as conclusive evidence that transfer
prices are or are not appropriate; and are not used to make adjustments of income of any
taxpayer on the basis of an allocation formula (paragraphs 12 (a) of the terms of
reference).

29. In order to ensure that a CbhC report received through exchange of information or
local filing can be used only to assess high-level transfer pricing risks and other
BEPS-related risks, and, where appropriate, for economic and statistical analysis, and in
order to ensure that the information in a CbC report cannot be used as a substitute for a
detailed transfer pricing analysis of individual transactions and prices based on a full
functional analysis and a full comparability analysis; or is not used on its own as
conclusive evidence that transfer prices are or are not appropriate; or is not used to make
adjustments of income of any taxpayer on the basis of an allocation formula (including a
global formulary apportionment of income), France indicates that measures are currently
being developed to ensure the appropriate use of information in the six areas identified in
the OECD Guidance on the appropriate use of information contained in
Country-by-Country reports (OECD, 2017a). It notes that such measures will be in place
before the first exchanges of CbC reports and has also provided details on the next steps
which are being planned. It is recommended that France take steps to ensure that the
appropriate use condition is met ahead of the first exchanges of information.

Conclusion

30. In respect of paragraph 12 (a), it is recommended that France take steps to ensure
that the appropriate use condition is met ahead of the first exchanges of information.
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Summary of recommendations on the implementation of Country-by-Country
Reporting

Aspect of the implementation that should be

Recommendation for improvement

improved
Part A Domestic legal and administrative It is recommended that France introduce a provision which would have an equivalent effect
framework — parent entity filing as the “deemed listing provision”, i.e. ensuring that all entities that are not legally required to
obligation — definition of an prepare Consolidated Financial Statements (whether under commercial / company law, or
Ultimate Parent Entity under regulations governing the relevant stock exchange / market, or other) be included in
the scope of the parent entity filing obligation.
Part A Domestic legal and administrative It is recommended that France ensure that local filing only occurs in the circumstances
framework — limitation on local contained in the terms of reference.
filing obligation
Part B Exchange of information
framework
Part C Appropriate use It is recommended that France take steps to ensure that the appropriate use condition is
met ahead of the first exchanges of information.
Notes

! Paragraph 8 of the terms of reference (OECD, 2017b).

2 Paragraph 8 (a) i. and 18 i. of the terms of reference (OECD, 2017h).
3 Paragraph 8 (c) iv. b) of the terms of reference (OECD, 2017b).

4 Paragraph 9 (a) of the terms of reference (OECD, 2017b).

> Paragraph 12 (a) of the terms of reference (OECD, 2017b).

® Primary law consists of Article 223 quinquies C and 1729 F of the French Tax Code. Secondary
law consists of Article 46 quater -0 YE of Annex 3 of the French Tax Code.

" The « summary of terms of reference » is provided to facilitate the reading of the report.
Reference should be made to the exact wording of the terms of reference published in February
2017 (OECD, 2017b).

® France’s legislation defines an Ultimate Parent Entity by reference to a “legal person” being
required to prepare consolidated financial statements under accounting principles. This definition
would therefore not apply to entities which do not have legal personality. However, France
indicates that no instances have been identified where an entity which does not have legal
personality (eg. a “société en participation” or a “société de fait”) could be a Ultimate Parent
Entity of an MNE Group; this will be monitored.

° It is noted that a provision having an equivalent effect as the “deemed listing provision” will be
deemed to satisfy the conditions set out in paragraph 8 (a) (i). and 18 i. of the terms of reference
(OECD, 2017).

19 See paragraph I.1. of Article 223 quinquies C of the French tax Code.

1 This would correspond to the first condition for local filing described under paragraph
8.(c).iv. a) of the terms of reference (OECD, 2017b).

12 Paragraph 8.(c).v. of the terms of reference (OECD, 2017b).
3 Paragraph 8.(d). of the terms of reference (OECD, 2017b).
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 France also indicates that where the CbC report filed by the parent company in France is filed
under the primary filing obligation in such circumstances (as a form of local filing), the CbC report
will be exchanged with other jurisdictions.

!> France also indicates that the primary filing obligation could not operate as a form of local filing
where local filing is not permitted under the terms of reference, in particular where (i) the Ultimate
Parent Entity is required to file a CbC report in its jurisdiction of residence but has failed to do so;
(ii) the Ultimate Parent Entity is required to file a CbC report in its jurisdiction of residence but
there is no international agreement between this jurisdiction and France; (iii) the Ultimate Parent
Entity is required to file a CbC report in its jurisdiction of residence but there has been failure
under the QCAA other than a systemic failure between this jurisdiction and France.

16 Paragraph 8 (a) iii. of the terms of reference (OECD, 2017b).

7 see Article 223 quinquies C. I. paragraph 2 which refers back to paragraph 1 which contains the
threshold.

18 See question 1V. 1. “Impact of currency fluctuations on the agreed EUR 750 million threshold
(June 2016) of the “Guidance on the implementation of Country-by-Country reporting”
(OECD, 2018).

19 See Article 223 quinquies C. I. 1.
2 3ee Article 223 quinquies C. I. paragraph 2.

%! France indicates that this list of states or territories which have adopted regulations imposing the
filing of a CbC report similar to that required in France, which have concluded an agreement with
France for the automatic exchange of CbC reports and which comply with the obligations arising
from such agreement, will be updated before the end of 2017 to take into account jurisdictions
which will meet the required conditions by then.

22 Decree of 6 July 2017, Arrété du 6 juillet 2017 pris en application du Il de l'article 223 quinquies
C du code général des impdts, www.legifrance.gouv.fr (accessed 20 April 2018).

% To date, the jurisdictions that are members of the Inclusive Framework, which with France has
not concluded an International Agreement are the following: Angola, Democratic Republic of
Congo, Djibouti, Haiti, Liberia, Macau, Papua New Guinea, Paraguay, Peru, and Sierra Leone. For
the fiscal year 2016, jurisdictions which are signatories of the Convention which have not
submitted a Unilateral Declaration to bring forward its date of entry in force for the automatic
exchanges of information on CbC reports could also be concerned. The list of these latter
jurisdictions has not yet been definitively determined. France indicates that it would soon submit a
Unilateral Declaration.

2 France indicates that the filing requirements of the CbC report in the jurisdiction allowing the
voluntary surrogate parent mechanism must be consistent with the French filing requirements. It
also indicates that, in accordance with the recommendations contained in document
CTPA/CFA/NOE2(2016)36 paragraph 67, it does not consider itself required to send CbC reports
to such States or territories.

% See www.impots.gouv.fr/portail/actualite/declaration-pays-par-pays-mesure-transitoire

(accessed 20 April 2018).

% gee paragraph V11 of Article 46 quater — 0 YE of Annex 3 of the French Tax Code.
%7 See Article 1729 F: a maximum penalty of EUR 100 000 is applicable.

%8 Article L114 of the French Tax Procedure Code.

2 http://bofip.impots.gouv. fr/bofip/2509-PGP.html (accessed 20 April 2018).
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%0 It is noted that France and the United States will be spontaneously exchanging CbC reports with
respect to fiscal year beginning in 2016. In addition, a bilateral arrangement has been signed by
France with Chile in order to enable exchanges for fiscal years commencing on or after 1 January
2016.

%L It is noted that a few Qualifying Competent Authority agreements are not in effect with
jurisdictions of the Inclusive Framework that meet the confidentiality condition and have
legislation in place: this may be because the partner jurisdictions considered do not have the
Convention in effect 